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Presidential Documents

Title 3—

The President

[FR Doc. 04-5169
Filed 3—-4-04; 8:45 am]
Billing code 3195-01-P

Notice of March 2, 2004

Continuation of the National Emergency Blocking Property of
Persons Undermining Democratic Processes or Institutions in
Zimbabwe

On March 6, 2003, by Executive Order 13288, I declared a national emergency
blocking the property of persons undermining democratic processes or insti-
tutions in Zimbabwe, pursuant to the International Emergency Economic
Powers Act (50 U.S.C. 1701-1706). I took this action to deal with the
unusual and extraordinary threat to the foreign policy of the United States
constituted by the actions and policies of certain members of the Government
of Zimbabwe and other persons to undermine Zimbabwe’s democratic proc-
esses or institutions, thus contributing to the deliberate breakdown in the
rule of law in Zimbabwe, to politically motivated violence and intimidation
in that country, and to political and economic instability in the southern
African region.

Because the actions and policies of these persons continue to pose an
unusual and extraordinary threat to the foreign policy of the United States,
the national emergency declared on March 6, 2003, and the measures adopted
on that date to deal with that emergency must continue in effect beyond
March 6, 2004. Therefore, in accordance with section 202(d) of the National
Emergencies Act (50 U.S.C. 1622(d)), I am continuing for 1 year the national
emergency blocking the property of persons undermining democratic proc-
esses or institutions in Zimbabwe.

This notice shall be published in the Federal Register and transmitted
to the Congress.

~ /

THE WHITE HOUSE,
March 2, 2004.
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DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Parts 21 and 29

[Docket No. SW0010; Special Condition No.
29-0010-SC]

Special Condition: Agusta S.p.A.
Model AB139 Helicopters, High
Intensity Radiated Fields

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Final special condition; request
for comments.

SUMMARY: This special condition is
issued for the Agusta S.p.A. Model
AB139 helicopter. This helicopter will
have novel or unusual design features
associated with installing electrical and
electronic systems that perform critical
functions. The applicable airworthiness
regulations do not contain adequate or
appropriate safety standards to protect
systems that perform critical control
functions, or provide critical displays,
from the effects of high-intensity
radiated fields (HIRF). This special
condition contains the additional safety
standards that the Administrator
considers necessary to ensure that
critical functions of systems will be
maintained when exposed to HIRF.
DATES: The effective date of this special
condition is February 19, 2004.
Comments must be received on or
before May 4, 2004.

ADDRESSES: Send comments on this
special condition in duplicate to:
Federal Aviation Administration, Office
of the Regional Counsel, Attention:
Docket No. SW0010, Fort Worth, Texas
76193-0007, or deliver them in
duplicate to the Office of the Regional
Counsel at 2601 Meacham Blvd., Fort
Worth, Texas 76137. Comments must be
marked: Docket No. SW0010. You may
inspect comments in the Docket that is
maintained in Room 448 in the

Rotorcraft Directorate offices at 2601
Meacham Blvd., Fort Worth, Texas, on
weekdays, except Federal holidays,
between 8:30 a.m. and 4 p.m.

FOR FURTHER INFORMATION CONTACT:
Jorge Castillo, Aviation Safety Engineer,
FAA, Rotorcraft Directorate, Rotorcraft
Standards, 2601 Meacham Blvd., Fort
Worth, Texas 76193—-0110; telephone
(817) 222-5127, FAX (817) 222-5961.
SUPPLEMENTARY INFORMATION: We have
determined that notice and opportunity
for prior public comment are
unnecessary since the substance of this
special condition has been subject to the
public comment process in several prior
instances with no substantive comments
received. Therefore, we determined that
good cause exists for making this special
condition effective upon issuance.

Comments Invited

You are invited to submit written
data, views, or arguments. Your
communications should include the
regulatory docket or special condition
number and be sent in duplicate to the
address stated above. We will consider
all communications received on or
before the closing date and may change
the special condition in light of the
comments received. Interested persons
may examine the Docket. We will file a
report summarizing each substantive
public contact with FAA personnel
concerning this special condition in the
docket. If you wish us to acknowledge
receipt of your comments, you must
include a self-addressed, stamped
postcard on which the following
statement is made: ‘“Comments to
Docket No. SW0010.” We will date
stamp the postcard and mail it to you.

Background

On January 18, 2000, Agusta S.p.A.
submitted an application for type
validation of the Model AB139
helicopter through the Italian civil
aviation authority—Ente Nazionale per
L’Aviazione Civile (ENAC). The Model
AB139 helicopter is a Part 29 transport
category A, twin-engine conventional
helicopter designed for civil operation.
The fuselage structure will be
manufactured principally of aluminum
alloy with a secondary structure
manufactured partly of composite
materials. The helicopter will be
capable of carrying 15 passengers with
2 crewmembers, and will have a
maximum gross weight of

approximately 13,100 pounds. Two
Pratt and Whitney PT6C—67C gas
turbine engines will power the
helicopter. The major design features
include a 5-blade, fully articulated main
rotor, a 4-blade anti-torque tail rotor, a
retractable tricycle landing gear, visual
flight rule (VFR) basic avionics
configuration with a three-axis
automatic flight control system (AFCS),
and dual pilot instrument flight rule
(IFR) avionics configurations.

Type Certification Basis

Under the provisions of 14 CFR 21.17,
Agusta S.p.A. must show that the Model
AB139 helicopter meets the applicable
provisions of the regulations as listed
below:

e 14 CFR 21.29;

* 14 CFR part 29, Amendment 29-1
through Amendment 2942, with the
following exceptions:

* 14 CFR 29.602 at Amendment 29—

45; and
* 14 CFR 29.25 and 29.865 at
Amendment 29-43;

* 14 CFR part 29, Appendix B,
Amendment 29-40;

* 14 CFR part 36, Appendix H,
Amendment 36—1 through the latest
amendment in effect at the time that
the noise tests are conducted; and

* Any special conditions, exemptions,
and equivalent safety findings
deemed necessary.

In addition, the certification basis
includes certain special conditions and
equivalent safety findings that are not
relevant to this special condition.

If the Administrator finds that the
applicable airworthiness regulations do
not contain adequate or appropriate
safety standards for these helicopters
because of a novel or unusual design
feature, special conditions are
prescribed under the provisions of
§21.16.

In addition to the applicable
airworthiness regulations and special
conditions, Agusta S.p.A. Model AB139
helicopters must comply with the noise
certification requirements of 14 CFR
part 36; and the FAA must issue a
finding of regulatory adequacy pursuant
to §611 of Public Law 92-574, the
“Noise Control Act of 1972.”

Special conditions, as appropriate, are
defined in § 11.19, and issued by
following the procedures in § 11.38, and
become part of the type certification
basis in accordance with §21.17(a)(2).
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Special conditions are initially
applicable to the model for which they
are issued. Should the type certificate
for that model be amended later to
include any other model that
incorporates the same novel or unusual
design feature, the special conditions
would also apply to the other model
under the provisions of § 21.101(a)(1).

Novel or Unusual Design Features

The Agusta S.p.A. Model AB139
helicopter will incorporate the
following novel or unusual design
features: Electrical, electronic, or
combination of electrical electronic
(electrical/electronic) systems that
perform critical control functions or
provide critical displays, such as
electronic flight instruments that will be
providing displays critical to the
continued safe flight and landing of the
helicopter during operation in
Instrument Meteorological Conditions
(IMC), and Full Authority Digital Engine
Control (FADEC) that will be performing
engine control functions that are critical
to the continued safe flight and landing
of the helicopter during VFR and IFR
operations.

Discussion

The Agusta S.p.A. Model AB139
helicopter, at the time of application,
was identified as incorporating one and
possibly more electrical/electronic
systems, such as electronic flight
instruments and FADEC. After the
design is finalized, Agusta S.p.A. will
provide the FAA with a preliminary
hazard analysis that will identify any
other critical functions, required for safe
flight and landing, that are performed by
the electrical/electronic systems.

Recent advances in technology have
led to the application in aircraft designs
of advanced electrical/electronic
systems that perform critical control
functions or provide critical displays.
These advanced systems respond to the
transient effects of induced electrical
current and voltage caused by HIRF
incident on the external surface of the
helicopter. These induced transient
currents and voltages can degrade the
performance of the electrical/electronic
systems by damaging the components or
by upsetting the systems’ functions.

Furthermore, the electromagnetic
environment has undergone a
transformation not envisioned by the
current application of § 29.1309(a).
Higher energy levels radiate from
operational transmitters currently used
for radar, radio, and television. Also, the
number of transmitters has increased
significantly.

Existing aircraft certification
requirements are inappropriate in view

of these technological advances. In
addition, the FAA has received reports
of some significant safety incidents and
accidents involving military aircraft
equipped with advanced electrical/
electronic systems when they were
exposed to electromagnetic radiation.

The combined effects of the
technological advances in helicopter
design and the changing environment
have resulted in an increased level of
vulnerability of the electrical/electronic
systems required for the continued safe
flight and landing of the helicopter.
Effective measures to protect these
helicopters against the adverse effects of
exposure to HIRF will be provided by
the design and installation of these
systems. The following primary factors
contributed to the current conditions:
(1) Increased use of sensitive electronics
that perform critical functions; (2)
reduced electromagnetic shielding
afforded helicopter systems by
advanced technology airframe materials;
(3) adverse service experience of
military aircraft using these
technologies; and (4) an increase in the
number and power of radio frequency
emitters and the expected increase in
the future.

We recognize the need for aircraft
certification standards to keep pace with
the developments in technology and
environment, and in 1986 we initiated
a high-priority program to: (1)
Determine and define electromagnetic
energy levels; (2) develop and describe
guidance material for design, test, and
analysis; and (3) prescribe and
promulgate regulatory standards.

We participated with industry and
airworthiness authorities of other
countries to develop internationally
recognized standards for certification.

The FAA and airworthiness
authorities of other countries have
identified two levels of the HIRF
environment that a helicopter could be
exposed to—one environment for VFR
operations and a different environment
for IFR operations. While the HIRF
rulemaking requirements are being
finalized, we are adopting a special
condition for the certification of aircraft
that employ electrical/electronic
systems that perform critical control
functions, or provide critical displays.
The accepted maximum energy levels
that civilian helicopter system
installations must withstand for safe
operation are based on surveys and
analysis of existing radio frequency
emitters. This special condition will
require the helicopters’ electrical/
electronic systems and associated
wiring to be protected from these energy
levels. These external threat levels are

believed to represent the exposure for a
helicopter operating under VFR or IFR.

Compliance with HIRF requirements
will be demonstrated by tests, analysis,
models’ similarity with existing
systems, or a combination of these
methods. Service experience alone will
not be acceptable since such experience
in normal flight operations may not
include an exposure to HIRF. Reliance
on a system with similar design features
for redundancy as a means of protection
against the effects of external HIRF is
generally insufficient because all
elements of a redundant system are
likely to be concurrently exposed to the
radiated fields.

This special condition will require
aircraft installed systems that perform
critical control functions or provide
critical displays to meet certain
standards based on either a defined
HIRF environment or a fixed value
using laboratory tests. Control system
failures and malfunctions can more
directly and abruptly contribute to a
catastrophic event than display system
failures and malfunctions. Therefore, it
is considered appropriate to require
more rigorous HIRF verification
methods for critical control systems
than for critical display systems.

The applicant may demonstrate that
the operation and operational
capabilities of the installed electrical/
electronic systems that perform critical
functions are not adversely affected
when the aircraft is exposed to the
defined HIRF test environment. We
have determined that the test
environment defined in Table 1 is
acceptable for critical control functions
in helicopters. The test environment
defined in Table 2 is acceptable for
critical display systems in helicopters.

The applicant may also demonstrate,
by a laboratory test, that the electrical/
electronic systems that perform critical
control functions or provide critical
displays can withstand a peak
electromagnetic field strength in a
frequency range of 10 KHz to 18 GHz.
If a laboratory test is used to show
compliance with the defined HIRF
environment, no credit will be given for
signal attenuation due to installation. A
level of 100 volts per meter (v/m) is
appropriate for critical display systems.
A level of 200 v/m is appropriate for
critical control functions. Laboratory
test levels are defined according to
RTCA/DO-160D Section 20 Category W
(100 v/m and 150 mA) and Category Y
(200 v/m and 300 mA). As defined in
DO-160D Section 20, the test levels are
defined as the peak of the root means
squared (rms) envelope. As a minimum,
the modulations required for RTCA/
DO-160D Section 20 Categories W and
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Y will be used. Other modulations
should be selected as the signal most
likely to disrupt the operation of the
system under test, based on its design
characteristics. For example, flight
control systems may be susceptible to 3
Hz square wave modulation while the
video signals for electronic display
systems may be susceptible to 400 Hz
sinusoidal modulation. If the worst-case
modulation is unknown or cannot be
determined, default modulations may be
used. Suggested default values are a 1
KHz sine wave with 80 percent depth of
modulation in the frequency range from
10 KHz to 400 MHz, and 1 KHz square
wave with greater than 90 percent depth
of modulation from 400 MHz to 18 GHz.
For frequencies where the unmodulated
signal would cause deviations from
normal operation, several different
modulating signals with various
waveforms and frequencies should be
applied.

Applicants must perform a
preliminary hazard analysis to identify
electrical/electronic systems that
perform critical functions. The term
“critical” means those functions whose
failure would contribute to or cause an
unsafe condition that would prevent the
continued safe flight and landing of the
helicopter. The systems identified by
the hazard analysis as performing
critical functions are required to have
HIRF protection. A system may perform
both critical and non-critical functions.
Primary electronic flight display
systems and their associated
components perform critical functions
such as attitude, altitude, and airspeed
indications. HIRF requirements would
apply only to the systems that perform
critical functions, including control and
display.

Acceptable system performance
would be attained by demonstrating that
the critical function components of the
system under consideration continue to
perform their intended function during
and after exposure to required
electromagnetic fields. Deviations from
system specifications may be
acceptable, but must be independently
assessed by the FAA on a case-by-case
basis.

CRITICAL
FIELD

TABLE 1.—ROTORCRAFT
CONTROL FUNCTIONS
STRENGTH VOLTS/METER

Frequency Peak Average
10 kHz-100 kHz ....... 150 150
100 kHz-500 kHz ..... 200 200
500 kHz-2 MHz ........ 200 200
2 MHz-30 MHz ......... 200 200
30 MHz-70 MHz ....... 200 200
70 MHz-100 MHz ..... 200 200

TABLE 1.—ROTORCRAFT CRITICAL
CONTROL FUNCTIONS FIELD
STRENGTH VOLTS/METER—Contin-
ued

Frequency Peak Average

100 MHz-200 MHz ... 200 200
200 MHz-400 MHz ... 200 200
400 MHz-700 MHz ... 730 200
700 MHz-1 GHz ....... 1400 240
1 GHz-2 GHz ........... 5000 250
2 GHz-4 GHz ........... 6000 490
4 GHz—6 GHz ........... 7200 400
6 GHz-8 GHz ........... 1100 170
8 GHz-12 GHz ......... 5000 330
12 GHz-18 GHz ....... 2000 330
18 GHz-40 GHz ....... 1000 420
TABLE 2.—ROTORCRAFT  CRITICAL

CONTROL FUNCTIONS FIELD

STRENGTH VOLTS/METER

Frequency Peak Average

10 kHz-100 kHz ....... 50 50
100 kHz-500 kHz ..... 50 50
500 kHz-2 MHz ........ 50 50
2 MHz-30 MHz ......... 100 100
30 MHz-70 MHz ....... 50 50
70 MHz-100 MHz ..... 50 50
100 MHz-200 MHz ... 100 100
200 MHz-400 MHz ... 100 100
400 MHz-700 MHz ... 700 50
700 MHz-1 GHz ....... 700 100
1 GHz-2 GHz ........... 2000 200
2 GHz-4 GHz ........... 3000 200
4 GHz—6 GHz ........... 3000 200
6 GHz-8 GHz ........... 1000 200
8 GHz-12 GHz ......... 3000 300
12 GHz-18 GHz ....... 2000 200
18 GHz-40 GHz ....... 600 200

Applicability

As previously discussed, this special
condition is applicable to the Agusta
S.p.A. Model AB139 helicopter. Should
Agusta S.p.A. apply at a later date for a
change to the type certificate to include
another model incorporating the same
novel or unusual design feature, the
special condition would apply to that
model as well under the provisions of
§21.101(a)(1).

Conclusion

This action affects only certain novel
or unusual design features on one model
series of helicopters. It is not a rule of
general applicability and affects only
the applicant who applied to the FAA
for approval of these features on the
helicopter.

The substance of this special
condition has been subjected to the
notice and comment period previously
and is written without substantive
change from those previously issued. It
is unlikely that prior public comment
would result in a significant change

from the substance contained in this
special condition. For this reason, we
have determined that prior public notice
and comment are unnecessary, and good
cause exists for adopting this special
condition upon issuance. The FAA is
requesting comments to allow interested
persons to submit views that may not
have been submitted in response to the
prior opportunities for comment
described above.

List of Subjects in 14 CFR Parts 21 and
29

Aircraft, Air transportation, Aviation
safety, Rotorcraft, Safety.

The authority citation for these
special conditions is as follows: 42
U.S.C. 7572; 49 U.S.C. 106(g), 40105,
40113, 44701-44702, 44704, 44709,
44711, 44713, 44715, 45303.

The Special Condition

Accordingly, pursuant to the
authority delegated to me by the
Administrator, the following special
condition is issued as part of the type
certification basis for Agusta S.p.A.
Model AB139 helicopters.

Protection for Electrical and Electronic
Systems from High Intensity Radiated
Fields

Each system that performs critical
functions must be designed and
installed to ensure that the operation
and operational capabilities of these
critical functions are not adversely
affected when the helicopter is exposed
to high intensity radiated fields external
to the helicopter.

Issued in Fort Worth, Texas, on February
19, 2004.

David Downey,

Manager, Rotorcraft Directorate, Aircraft
Certification Service.

[FR Doc. 04-5028 Filed 3—4—-04; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. 2001-NM-301-AD; Amendment
39-13498; AD 2004-05-04]

RIN 2120-AA64

Airworthiness Directives; Airbus Model
A319 and A320 Series Airplanes

AGENCY: Federal Aviation
Administration, DOT.

ACTION: Final rule.

SUMMARY: This amendment adopts a
new airworthiness directive (AD),
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applicable to certain Airbus Model
A319 and A320 series airplanes, that
requires an inspection of the clearance
space between the fuel quantity
indication (FQI) probes located in the
center fuel tank and the adjacent
structure, an inspection of the position
of the support bracket for each probe, an
inspection of the part number for each
support bracket, and corrective action if
necessary. The actions specified by this
AD are intended to prevent the loss of
FQI of the center fuel tank, and
electrical arcing between the FQI probes
and the adjacent structure in the event
that the airplane is struck by lightning.
Such arcing could create a potential
ignition source within the center fuel
tank and an increased risk of a fuel tank
explosion and fire. This action is
intended to address the identified
unsafe condition.

DATES: Effective April 9, 2004.

The incorporation by reference of a
certain publication listed in the
regulations is approved by the Director
of the Federal Register as of April 9,
2004.

ADDRESSES: The service information
referenced in this AD may be obtained
from Airbus, 1 Rond Point Maurice
Bellonte, 31707 Blagnac Cedex, France.
This information may be examined at
the Federal Aviation Administration
(FAA), Transport Airplane Directorate,
Rules Docket, 1601 Lind Avenue, SW.,
Renton, Washington; or at the Office of
the Federal Register, 800 North Capitol
Street, NW., suite 700, Washington, DC.

FOR FURTHER INFORMATION CONTACT: Dan
Rodina, Aerospace Engineer,
International Branch, ANM-116, FAA,
Transport Airplane Directorate, 1601
Lind Avenue, SW., Renton, Washington
98055—4056; telephone (425) 227-2125;
fax (425) 227-1149.

SUPPLEMENTARY INFORMATION: A
proposal to amend part 39 of the Federal
Aviation Regulations (14 CFR part 39) to
include an airworthiness directive (AD)
that is applicable to certain Airbus
Model A319 and A320 series airplanes
was published as a supplemental notice
of proposed rulemaking (NPRM) in the
Federal Register on December 3, 2003
(68 FR 67622). That action proposed to
require an inspection of the clearance
space between the fuel quantity
indication probes located in the center
fuel tank and the adjacent structure, an
inspection of the position of the support
bracket for each probe, an inspection of
the part number for each support
bracket, and corrective action if
necessary.

Comments

Interested persons have been afforded
an opportunity to participate in the
making of this amendment. No
comments were submitted in response
to the supplemental NPRM or the FAA’s
determination of the cost to the public.

Conclusion

After careful review of the available
data, the FAA has determined that air
safety and the public interest require the
adoption of the rule as proposed in the
supplemental NPRM.

Cost Impact

There are approximately 25 airplanes
of U.S. registry that will be affected by
this AD. It will take approximately 1
work hour per airplane to accomplish
the required inspection, at an average
labor rate of $65 per work hour. Based
on these figures, the cost impact of this
AD on U.S. operators is estimated to be
$1,625, or $65 per airplane.

The cost impact figure discussed
above is based on assumptions that no
operator has yet accomplished any of
the requirements of this AD action, and
that no operator would accomplish
those actions in the future if this AD
were not adopted. The cost impact
figures discussed in AD rulemaking
actions represent only the time
necessary to perform the specific actions
actually required by the AD. These
figures typically do not include
incidental costs, such as the time
required to gain access and close up,
planning time, or time necessitated by
other administrative actions.

Regulatory Impact

The regulations adopted herein will
not have a substantial direct effect on
the States, on the relationship between
the national Government and the States,
or on the distribution of power and
responsibilities among the various
levels of government. Therefore, it is
determined that this final rule does not
have federalism implications under
Executive Order 13132.

For the reasons discussed above, I
certify that this action (1) is not a
“significant regulatory action” under
Executive Order 12866; (2) is not a
“significant rule” under DOT
Regulatory Policies and Procedures (44
FR 11034, February 26, 1979); and (3)
will not have a significant economic
impact, positive or negative, on a
substantial number of small entities
under the criteria of the Regulatory
Flexibility Act. A final evaluation has
been prepared for this action and it is
contained in the Rules Docket. A copy
of it may be obtained from the Rules

Docket at the location provided under
the caption ADDRESSES.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

Adoption of the Amendment

= Accordingly, pursuant to the authority
delegated to me by the Administrator,
the Federal Aviation Administration
amends part 39 of the Federal Aviation
Regulations (14 CFR part 39) as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

= 1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

= 2. Section 39.13 is amended by adding
the following new airworthiness
directive:

2004-05-04 Airbus: Amendment 39-13498.
Docket 2001-NM-301-AD.

Applicability: Model A319 and A320 series
airplanes, as listed in Airbus Service Bulletin
A320-28A1096, Revision 03, dated August
27, 2002; certificated in any category.

Compliance: Required as indicated, unless
accomplished previously.

To prevent the loss of fuel quantity
indication (FQI) of the center fuel tank, and
to reduce the potential for an ignition source
and possible explosion within the center fuel
tank due to electrical arcing between the FQI
probes and the adjacent structure in the event
that the airplane is struck by lightning,
accomplish the following:

Inspection

(a) Within 4,000 flight hours after the
effective date of this AD, perform the actions
specified in paragraphs (a)(1) and (a)(2) of
this AD per the Accomplishment Instructions
of Airbus Service Bulletin A320-28A1096,
Revision 03, dated August 27, 2002.
Although this service bulletin specifies to
submit certain information to the
manufacturer, this AD does not include such
a requirement.

(1) Perform a one-time detailed inspection
for proper clearance space between each FQI
probe located in the center fuel tank and the
adjacent structure; and a one-time detailed
inspection of the position of the support
bracket for each probe.

Note 1: For the purposes of this AD, a
detailed inspection is defined as: “An
intensive visual examination of a specific
structural area, system, installation, or
assembly to detect damage, failure, or
irregularity. Available lighting is normally
supplemented with a direct source of good
lighting at intensity deemed appropriate by
the inspector. Inspection aids such as mirror,
magnifying lenses, etc., may be used. Surface
cleaning and elaborate access procedures
may be required.”
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(2) Inspect the support bracket for each
probe to determine the part number of the
support bracket.

Corrective Action

(b) During the inspections required by
paragraph (a) of this AD, if the clearance
between any FQI probe and the adjacent
structure is determined to be less than 6.00
millimeters (0.236 inch), or if the position or
part number of any probe support bracket is
not correct, before further flight, remove and
re-install the probe and its support bracket in
the correct position, per Airbus Service
Bulletin A320-28A1096, Revision 03, dated
August 27, 2002.

Inspections Accomplished Per Previous
Issue of Service Bulletin

(c) Inspections and corrective actions
accomplished before the effective date of this
AD per Airbus Service Bulletin A320—
28A1096, dated March 23, 2001; Revision 01,
dated July 4, 2001; or Revision 02, dated
October 16, 2001; are considered acceptable
for compliance with the corresponding action
specified in this AD.

Alternative Methods of Compliance

(d) In accordance with 14 CFR 39.19, the
Manager, International Branch, ANM-116,
Transport Airplane Directorate, FAA, is
authorized to approve alternative methods of
compliance for this AD.

Incorporation by Reference

(e) Unless otherwise specified in this AD,
the actions shall be done in accordance with
Airbus Service Bulletin A320-28A1096,
Revision 03, excluding Appendix 01, dated
August 27, 2002. This incorporation by
reference was approved by the Director of the
Federal Register in accordance with 5 U.S.C.
552(a) and 1 CFR part 51. Copies may be
obtained from Airbus, 1 Rond Point Maurice
Bellonte, 31707 Blagnac Cedex, France.
Copies may be inspected at the FAA,
Transport Airplane Directorate, 1601 Lind
Avenue, SW., Renton, Washington; or at the
Office of the Federal Register, 800 North
Capitol Street, NW., suite 700, Washington,
DC.

Note 2: The subject of this AD is addressed
in French airworthiness directive 2001—
271(B), dated June 27, 2001.

Effective Date

(f) This amendment becomes effective on
April 9, 2004.

Issued in Renton, Washington, on February
20, 2004.
Kalene C. Yanamura,

Acting Manager, Transport Airplane
Directorate, Aircraft Certification Service.
[FR Doc. 04—4564 Filed 3—4—04; 8:45 am]

BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. 2002-NM-113-AD; Amendment
39-13499; AD 2004-05-05]

RIN 2120-AA64

Airworthiness Directives; Airbus Model
A300 B2-1C, B2-203, B2K-3C, B4-2C,
B4-103, and B4-203 Series Airplanes;
Model A300 B4-600, B4-600R, and F4—
600R (Collectively Called A300-600)
Series Airplanes; and Model A310
Series Airplanes

AGENCY: Federal Aviation
Administration, DOT.

ACTION: Final rule.

SUMMARY: This amendment supersedes
an existing airworthiness directive (AD),
applicable to all Airbus Model A300
B2-1C, B2-203, B2K-3C, B4-2C, B4—
103, and B4-203 series airplanes, that
currently requires a one-time inspection
of the space between the fuel quantity
indication (FQI) probes and any
adjacent structures for minimum
clearance, and corrective action if
necessary. This amendment expands the
applicability in the existing AD and
requires the subject one-time inspection
on additional airplanes. The actions
specified by this AD are intended to
prevent the possibility of electrical
arcing to the fuel tank if the airplane
should be struck by lightning. Such
arcing could create a potential ignition
source within the fuel tank and an
increased risk of a fuel tank explosion
and fire. This action is intended to
address the identified unsafe condition.

DATES: Effective April 9, 2004.

The incorporation by reference of
certain publications, as listed in the
regulations, is approved by the Director
of the Federal Register as of April 9,
2004.

The incorporation by reference of a
certain other publication, as listed in the
regulations, was approved previously by
the Director of the Federal Register as of
August 1, 2001 (66 FR 34088, June 27,
2001).

ADDRESSES: The service information
referenced in this AD may be obtained
from Airbus, 1 Rond Point Maurice
Bellonte, 31707 Blagnac Cedex, France.
This information may be examined at
the Federal Aviation Administration
(FAA), Transport Airplane Directorate,
Rules Docket, 1601 Lind Avenue, SW.,
Renton, Washington; or at the Office of
the Federal Register, 800 North Capitol
Street, NW., suite 700, Washington, DC.

FOR FURTHER INFORMATION CONTACT: Dan
Rodina, Aerospace Engineer,
International Branch, ANM-116, FAA,
Transport Airplane Directorate, 1601
Lind Avenue, SW., Renton, Washington
98055—4056; telephone (425) 227-2125;
fax (425) 227-1149.

SUPPLEMENTARY INFORMATION: A
proposal to amend part 39 of the Federal
Aviation Regulations (14 CFR part 39)
by superseding AD 2001-13-09,
amendment 39-12289 (66 FR 34088,
June 27, 2001), which is applicable to
all Airbus Model A300 B2-1C, B2-203,
B2K-3C, B4-2C, B4-103, and B4-203
series airplanes, was published in the
Federal Register on October 2, 2003 (68
FR 56799). The action proposed to
require a one-time inspection of the
space between the fuel quantity
indication (FQI) probes and any
adjacent structures for minimum
clearance, and corrective action if
necessary.

Comments

Interested persons have been afforded
an opportunity to participate in the
making of this amendment. Due
consideration has been given to the
comments received.

Request for an Alternative Method of
Compliance (AMOC)

One commenter states that in 1999 it
began replacing the factory-installed
fuel quantity indicating system (FQIS)
on its A300-600 series airplanes with a
Goodrich system, certified by
Supplemental Type Certificate (STC)
00092BO. In addition, the commenter
states that, as of January 2001, all its
airplanes were modified per the
Goodrich STC, which, due to increased
clearance by an improved design,
provides a greater level of safety than
the factory-installed system. The
commenter asks that the FQIS that is
installed per the Goodrich STC be
included as a second method of
compliance, or that the proposed AD be
revised to include credit for the
airplanes already modified.

The FAA cannot agree to other
methods of compliance since no
supporting data that such installation
would provide an acceptable level of
safety were provided to us to
substantiate the commenter’s request.
For airplanes that have been previously
modified, altered, or repaired in the
areas addressed by these inspections,
the operator may not need or be able to
accomplish the requirements of the
proposed AD. In this situation, to
comply with 14 CFR 91.403(c), the
operator must request approval for an
alternative method of compliance in
accordance with paragraph (d)(1) of this
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AD. The request should include a
description of changes to the design that
will ensure the continued airworthiness
of the affected airplanes in lieu of the
required inspections. No change to the
final rule is necessary in this regard.

A second commenter states that it is
the STC holder for the FQI probes that
replace the fuel height probes developed
by the original equipment manufacturer.
The probes are replaced with a
Goodrich-designed FQI probe installed
per STC 00092BO. The commenter
states that the STC has been
implemented by Goodrich customers
and they are requesting assistance to
obtain compliance with the
requirements of the proposed AD. The
commenter proposes to develop a
service bulletin to perform a one-time
inspection of the STC installation. The
commenter would provide
substantiating data to the FAA for
review and approval after the service
bulletin is developed. The commenter
asks that the service bulletin be
approved as an AMOC to the proposed
AD. Records substantiating the
inspections and corrective actions
would be provided to the FAA by
operators. The commenter adds that this
approach was previously implemented
by Goodrich for STC ST00020BO and
the related AD. The commenter suggests
that we review the suggested
compliance option for the STC and
provide a recommendation for the
preferred approach for implementation.
The commenter adds that, depending on
the schedule for release of the proposed
AD, it can prepare and provide the STC
service bulletin for incorporation into
the proposed AD. The commenter asks
that we inform them if this approach is
viable, and include the lead time
required by our office for such
incorporation.

We cannot approve the use of a
document that does not yet exist, and in
consideration of the urgency of the
identified unsafe condition and the
amount of time that has already elapsed
since the proposed AD was issued, we
have determined that further delay of
this final rule is not appropriate.
However, if a new service bulletin is
developed in the future, the commenter
may request approval to use it as an
alternative method of compliance under
the provisions of paragraph (d)(1) of this
final rule.

Conclusion

After careful review of the available
data, including the comments noted
above, we have determined that air
safety and the public interest require the
adoption of the rule as proposed.

Cost Impact

There are approximately 115
airplanes of U.S. registry that will be
affected by this AD.

The inspection that is currently
required by AD 2001-13-09 takes about
7 work hours per airplane to
accomplish, at an average labor rate of
$65 per work hour. Based on these
figures, the cost impact of the currently
required inspection is estimated to be
$455 per airplane.

It will take about 5 work hours per
airplane to accomplish the new
inspection, specified in Airbus Service
Bulletin A310-28-2145, at an average
labor rate of $65 per work hour. Based
on these figures, the cost impact of this
inspection is estimated to be $325 per
airplane.

It will take about 10 work hours per
airplane to accomplish the new
inspection of the wing fuel tank, and
about 5 work hours per airplane to
accomplish the new inspection of the
trim fuel tank, specified in Airbus
Service Bulletin A300-28-6065, at an
average labor rate of $65 per work hour.
Based on these figures, the cost impact
of these inspections is estimated to be
$650 per wing fuel tank, and $325 per
trim fuel tank, per airplane.

The cost impact figures discussed
above are based on assumptions that no
operator has yet accomplished any of
the requirements of this AD action, and
that no operator would accomplish
those actions in the future if this AD
were not adopted. The cost impact
figures discussed in AD rulemaking
actions represent only the time
necessary to perform the specific actions
actually required by the AD. These
figures typically do not include
incidental costs, such as the time
required to gain access and close up,
planning time, or time necessitated by
other administrative actions.

Regulatory Impact

The regulations adopted herein will
not have a substantial direct effect on
the States, on the relationship between
the national Government and the States,
or on the distribution of power and
responsibilities among the various
levels of government. Therefore, it is
determined that this final rule does not
have federalism implications under
Executive Order 13132.

For the reasons discussed above, I
certify that this action (1) is not a
“significant regulatory action”” under
Executive Order 12866; (2) is not a
“significant rule” under DOT
Regulatory Policies and Procedures (44
FR 11034, February 26, 1979); and (3)
will not have a significant economic

impact, positive or negative, on a
substantial number of small entities
under the criteria of the Regulatory
Flexibility Act. A final evaluation has
been prepared for this action and it is
contained in the Rules Docket. A copy
of it may be obtained from the Rules
Docket at the location provided under
the caption ADDRESSES.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

Adoption of the Amendment

= Accordingly, pursuant to the authority
delegated to me by the Administrator,
the Federal Aviation Administration
amends part 39 of the Federal Aviation
Regulations (14 CFR part 39) as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

= 1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

= 2. Section 39.13 is amended by
removing amendment 39-12289 (66 FR
34088, June 27, 2001), and by adding a
new airworthiness directive (AD),
amendment 39-13499, to read as
follows:

2004-05-05 Airbus: Amendment 39—-13499.
Docket 2002-NM-113—-AD. Supersedes
AD 2001-13-09, Amendment 39-12289.

Applicability: All Model A300 B2-1C, B2—
203, B2K-3C, B4-2C, B4-103, and B4-203
series airplanes; Model A300 B4-600, B4—
600R, and F4-600R (collectively called
A300-600) series airplanes, except those on
which Airbus Modification 12278 has been
accomplished in production; and Model
A310 series airplanes, except those on which
Airbus Modification 12248 has been
accomplished in production; certificated in
any category.

Compliance: Required as indicated, unless
accomplished previously.

To prevent the possibility of electrical
arcing to the fuel tank if the airplane should
be struck by lightning, which could create a
potential ignition source within the fuel tank
and an increased risk of a fuel tank explosion
and fire, accomplish the following:

Restatement of Requirements of AD 2001-
13-09

Inspection

(a) For Model A300 B2—1C, B2—203, B2K—
3C, and A300 B4 series airplanes: Within
4,000 flight hours after August 1, 2001 (the
effective date of AD 2001-13—-09, amendment
39-12289), inspect the clearance space from
each fuel quantity indication (FQI) probe to
any adjacent structure or metallic
component, in accordance with Airbus
Service Bulletin A300—-28-0080, dated
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September 28, 2000; or Revision 01, dated
September 3, 2001.

New Requirements of This AD

Detailed Inspection

(b) For Model A300-600 and A310 series
airplanes: Within 4,000 flight hours after the
effective date of this AD; do a detailed
inspection of the clearance space from each
FQI probe to any adjacent structure or
metallic component, in accordance with
Airbus Service Bulletin A300-28-6065,
dated March 29, 2001, or Revision 01, dated
August 31, 2001, or Revision 02, dated
August 1, 2002; or Airbus Service Bulletin
A310-28-2145, dated August 21, 2001; as
applicable.

Note 1: For the purposes of this AD, a
detailed inspection is defined as: “An
intensive visual examination of a specific
structural area, system, installation, or
assembly to detect damage, failure, or
irregularity. Available lighting is normally
supplemented with a direct source of good
lighting at intensity deemed appropriate by
the inspector. Inspection aids such as mirror,
magnifying lenses, etc., may be used. Surface
cleaning and elaborate access procedures
may be required.”

Clearance Adjustment

(c) If, during any inspection required by
this AD, the clearance between any probe
and its adjacent parts is less than 3.0 mm
(0.118 in.), as described in Airbus Service
Bulletin A300-28-0080, dated September 28,
2000, or Revision 01, dated September 3,
2001, or Airbus Service Bulletin A300-28—
6065, dated March 29, 2001, or Revision 01,
dated August 31, 2001, or Revision 02, dated
August 1, 2002; or Airbus Service Bulletin
A310-28-2145, dated August 21, 2001:
Before further flight, adjust the position of
the FQI probe in accordance with paragraph
3.C. of the Accomplishment Instructions of
the applicable service bulletin.

Alternative Methods of Compliance

(d)(1) In accordance with 14 CFR 39.19, the
Manager, International Branch, ANM-116,
FAA, is authorized to approve alternative
methods of compliance for this AD.

(2) Alternative methods of compliance,
approved previously per AD 2001-13-09,
amendment 39-12289, are approved as
alternative methods of compliance with
paragraph (a) of this AD.

Incorporation by Reference

(e) The actions shall be done in accordance
with Airbus Service Bulletin A300-28-0080,
dated September 28, 2000; Airbus Service
Bulletin A300-28-0080, Revision 01, dated
September 3, 2001; Airbus Service Bulletin
A300-28-6065, dated March 29, 2001;
Airbus Service Bulletin A300-28-6065,
Revision 01, dated August 31, 2001; Airbus
Service Bulletin A300-28-6065, Revision 02,
dated August 1, 2002; and Airbus Service
Bulletin A310-28-2145, dated August 21,
2001; as applicable.

(1) The incorporation by reference of
Airbus Service Bulletin A300-28-0080,
Revision 01, dated September 3, 2001; Airbus
Service Bulletin A300-28-6065, dated March
29, 2001; Airbus Service Bulletin A300-28—

6065, Revision 01, dated August 31, 2001;
Airbus Service Bulletin A300-28-6065,
Revision 02, dated August 1, 2002; and
Airbus Service Bulletin A310-28-2145,
dated August 21, 2001; is approved by the
Director of the Federal Register in accordance
with 5 U.S.C. 552(a) and 1 CFR part 51.

(2) The incorporation by reference of
Airbus Service Bulletin A300-28-0080,
dated September 28, 2000; was approved
previously by the Director of the Federal
Register as of August 1, 2001 (66 FR 34088,
June 27, 2001).

(3) Copies may be obtained from Airbus, 1
Rond Point Maurice Bellonte, 31707 Blagnac
Cedex, France. Copies may be inspected at
the FAA, Transport Airplane Directorate,
1601 Lind Avenue, SW., Renton,
Washington; or at the Office of the Federal
Register, 800 North Capitol Street, NW., suite
700, Washington, DC.

Note 2: The subject of this AD is addressed
in French airworthiness directive 2002—
170(B), dated April 3, 2002.

Effective Date

(f) This amendment becomes effective on
April 9, 2004.

Issued in Renton, Washington, on February
20, 2004.
Kalene C. Yanamura,

Acting Manager, Transport Airplane
Directorate, Aircraft Certification Service.

[FR Doc. 04-4565 Filed 3—4—-04; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. 2004-NM-17-AD; Amendment
39-13505; AD 2004-05-10]

RIN 2120-AA64

Airworthiness Directives; Boeing
Model 767 Series Airplanes

AGENCY: Federal Aviation

Administration, DOT.

ACTION: Final rule; request for
comments.

SUMMARY: This amendment supersedes
an existing airworthiness directive (AD),
applicable to certain Boeing Model 767
series airplanes, that currently requires
repetitive detailed visual inspections of
the aft pressure bulkhead for damage
and cracking, and repair if necessary.
That AD also requires additional eddy
current inspections prior to the airplane
accumulating 25,000 flight cycles. This
amendment requires a reduction of the
interval for the detailed and repetitive
eddy current inspections. The actions
specified in this AD are intended to
prevent fatigue cracking of the aft
pressure bulkhead, which could result
in rapid depressurization of the airplane

and possible damage or interference
with the airplane control systems that
penetrate the bulkhead, and consequent
loss of controllability of the airplane.
This action is intended to address the
identified unsafe condition.

DATES: Effective March 22, 2004.

The incorporation by reference of
certain publications listed in the
regulations is approved by the Director
of the Federal Register as of March 22,
2004.

Comments for inclusion in the Rules
Docket must be received on or before
May 4, 2004.

ADDRESSES: Submit comments in
triplicate to the Federal Aviation
Administration (FAA), Transport
Airplane Directorate, ANM-114,
Attention: Rules Docket No. 2004—NM—
17-AD, 1601 Lind Avenue, SW.,
Renton, Washington 98055—4056.
Comments may be inspected at this
location between 9 a.m. and 3 p.m.,
Monday through Friday, except Federal
holidays. Comments may be submitted
via fax to (425) 227—-1232. Comments
may also be sent via the Internet using
the following address: 9-anm-
iarcomment@faa.gov. Comments sent
via fax or the Internet must contain
“Docket No. 2004—NM-17-AD” in the
subject line and need not be submitted
in triplicate. Comments sent via the
Internet as attached electronic files must
be formatted in Microsoft Word 97 or
2000 or ASCII text.

The service information referenced in
this AD may be obtained from Boeing
Commercial Airplanes, P.O. Box 3707,
Seattle, Washington 98124-2207. This
information may be examined at the
FAA, Transport Airplane Directorate,
1601 Lind Avenue, SW., Renton,
Washington; or at the Office of the
Federal Register, 800 North Capitol
Street, NW., suite 700, Washington, DC.
FOR FURTHER INFORMATION CONTACT:
Suzanne Masterson, Aerospace
Engineer, Airframe Branch, ANM-120S,
FAA, Seattle Aircraft Certification
Office, 1601 Lind Avenue, SW., Renton,
Washington 98055-4056; telephone
(425) 917-6441; fax (425) 917—6590.
SUPPLEMENTARY INFORMATION: On
February 27, 1990, the FAA issued AD
88—19-03 R1, amendment 39-6532 (55
FR 8118, March 7, 1990), applicable to
certain Boeing Model 767 series
airplanes, to require repetitive detailed
visual inspections of the aft pressure
bulkhead for damage and cracking, and
repair if necessary. That AD also
requires additional eddy current
inspections prior to the airplane
accumulating 25,000 flight cycles. That
action was prompted by reports of
cracking detected during fatigue testing
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of the aft pressure bulkhead. The actions
required by that AD are intended to
prevent failure of the aft pressure
bulkhead and depressurization of the
airplane.

Actions Since Issuance of Previous Rule

Since the issuance of that AD, we
have received a report of multiple-site
fatigue cracking in two lap splices on
the aft pressure bulkhead of one
airplane. The airplane had accumulated
approximately 32,000 total flight cycles.
The repetitive inspection intervals
required by AD 88-19-03 R1 are based
on the damage tolerance capability of
the structure with a single crack rather
than multiple-site crack pattern. Such
fatigue cracking of the aft pressure
bulkhead could result in rapid
depressurization of the airplane and
possible damage or interference with the
airplane control systems that penetrate
the bulkhead, and consequent loss of
controllability of the airplane.

New Service Information

We have approved Boeing Alert
Service Bulletin (ASB) 767-53A0026,
Revision 5, dated January 29, 2004. (The
original and Revision 1 of this ASB were
the appropriate service information
referenced in AD 88—19-03 R1.)
Revision 5 of the ASB describes
procedures for repetitive detailed
inspections for damage (e.g., nicks,
tears, scratches, dents, and corrosion) of
the aft pressure bulkhead, and repair if
necessary. The ASB also describes
procedures for repetitive high frequency
and low frequency eddy current
inspections for cracking of body station
(BS) 1582 bulkhead, web lap splices,
and tearstrap splices, and repair if
necessary. Revision 5 of the ASB also
recommends a reduction of the
repetitive intervals for those inspections
from 6,000 flight cycles to 1,800 flight
cycles. Additionally, the ASB describes
procedures for a one-time detailed
inspection and a high frequency eddy
current inspection of the web to
determine if any ““oil cans’ are present,
and repair if necessary.

Explanation of Requirements of Rule

Since an unsafe condition has been
identified that is likely to exist or
develop on other airplanes of this same
type design, this AD supersedes AD 88—
19-03 R1 to require the actions
specified in the ASB described
previously, except as described below.

Differences Between the ASB and the
AD

Although Boeing ASB 767-53A0026,
Revision 5, dated January 29, 2004,
contains procedures for a one-time

detailed inspection and a high
frequency eddy current inspection of
the web to determine if any “oil cans”
are present, and repair if necessary, this
AD does not require those actions. We
have determined that those actions do
not represent the urgency of the other
procedures specified in the ASB.
Therefore, we are considering separate
rulemaking to propose those actions.

The Boeing ASB also provides the
following information in Note 6 of the
Accomplishment Instructions: “For the
purposes of this service bulletin, do not
count flight-cycles with a cabin pressure
differential of 2.0 [pounds per square
inch (psi)] or less. However, any flight-
cycle with momentary spikes in cabin
pressure differential above 2.0 psi must
be included as a full-pressure flight-
cycle. Cabin pressure records must be
maintained for each airplane. Fleet
averaging of cabin pressure is not
allowed.” This AD, however, does not
permit such allowances for the new
requirements of this AD. We consider
that numerous factors, such as total
number of low pressure cycles, amount
of thrust, number of gross weight flight
cycles, etc., affect the calculation of
flight cycles. We find that these
mitigating factors can be best evaluated
through requests for alternative methods
of compliance, as provided for in
paragraph (g)(1) of this AD. Operators
should note that, although AD 88-19-03
R1 provides for such allowance, we
have removed such provision in this AD
for the reasons stated previously.

Additionally, the Accomplishment
Instructions of the ASB specify that
operators may contact the manufacturer
for disposition of certain repair
instructions. This AD requires that, if
repair requirements exceed allowable
repair criteria, operators must repair per
a method approved by the FAA or per
data meeting the type certification basis
of the airplane approved by a Boeing
Company Designated Engineering
Representative who has been authorized
by the FAA to make such findings.

Editorial Changes to the AD

Paragraphs referenced in the
“Restatement of the Requirements of AD
88—19-03 R1” section of this AD have
been renumbered to conform to the
current AD formatting style.

Determination of Rule’s Effective Date

Since a situation exists that requires
the immediate adoption of this
regulation, it is found that notice and
opportunity for prior public comment
hereon are impracticable, and that good
cause exists for making this amendment
effective in less than 30 days.

Comments Invited

Although this action is in the form of
a final rule that involves requirements
affecting flight safety and, thus, was not
preceded by notice and an opportunity
for public comment, comments are
invited on this rule. Interested persons
are invited to comment on this rule by
submitting such written data, views, or
arguments as they may desire.
Communications shall identify the
Rules Docket number and be submitted
in triplicate to the address specified
under the caption ADDRESSES. All
communications received on or before
the closing date for comments will be
considered, and this rule may be
amended in light of the comments
received. Factual information that
supports the commenter’s ideas and
suggestions is extremely helpful in
evaluating the effectiveness of the AD
action and determining whether
additional rulemaking action would be
needed.

Submit comments using the following
format:

* Organize comments issue-by-issue.
For example, discuss a request to
change the compliance time and a
request to change the service bulletin
reference as two separate issues.

» For each issue, state what specific
change to the AD is being requested.

* Include justification (e.g., reasons or
data) for each request.

Comments are specifically invited on
the overall regulatory, economic,
environmental, and energy aspects of
the rule that might suggest a need to
modify the rule. All comments
submitted will be available, both before
and after the closing date for comments,
in the Rules Docket for examination by
interested persons. A report that
summarizes each FAA-public contact
concerned with the substance of this AD
will be filed in the Rules Docket.

Commenters wishing the FAA to
acknowledge receipt of their comments
submitted in response to this rule must
submit a self-addressed, stamped
postcard on which the following
statement is made: “Comments to
Docket Number 2004-NM-17-AD.” The
postcard will be date stamped and
returned to the commenter.

Regulatory Impact

The regulations adopted herein will
not have a substantial direct effect on
the States, on the relationship between
the national Government and the States,
or on the distribution of power and
responsibilities among the various
levels of government. Therefore, it is
determined that this final rule does not
have federalism implications under
Executive Order 13132.
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The FAA has determined that this
regulation is an emergency regulation
that must be issued immediately to
correct an unsafe condition in aircraft,
and that it is not a “significant
regulatory action”” under Executive
Order 12866. It has been determined
further that this action involves an
emergency regulation under DOT
Regulatory Policies and Procedures (44
FR 11034, February 26, 1979). If it is
determined that this emergency
regulation otherwise would be
significant under DOT Regulatory
Policies and Procedures, a final
regulatory evaluation will be prepared
and placed in the Rules Docket. A copy
of it, if filed, may be obtained from the
Rules Docket at the location provided
under the caption ADDRESSES.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

Adoption of the Amendment

= Accordingly, pursuant to the authority
delegated to me by the Administrator,
the Federal Aviation Administration
amends part 39 of the Federal Aviation
Regulations (14 CFR part 39) as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

» 1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

= 2. Section 39.13 is amended by
removing amendment 39-6532 (55 FR
8118, March 7, 1990), and by adding a
new airworthiness directive (AD),
amendment 39-13505, to read as
follows:

2004-05-10 Boeing: Amendment 39-13505.
Docket 2004-NM-17—-AD. Supersedes
AD 88-19-03 R1, Amendment 39-6532.

Applicability: Model 767 series airplanes,
line number 001 through 175 inclusive;
certificated in any category.

Compliance: Required as indicated, unless
accomplished previously.

To prevent fatigue cracking of the aft
pressure bulkhead, which could result in
rapid depressurization of the airplane and
possible damage or interference with the
airplane control systems that penetrate the
bulkhead, and consequent loss of
controllability of the airplane; accomplish
the following:

Restatement of AD 88-09-03 R1

(a) Prior to the accumulation of 6,000 flight
cycles or within the next 1,000 flight cycles
after September 26, 1988 (effective date of
AD 88—09-03 R1, amendment 39-6001),
whichever occurs later, unless accomplished
within the last 5,000 flight cycles, and

thereafter at intervals not to exceed 6,000
flight cycles, perform a detailed inspection of
the aft side of the entire body station 1582
pressure bulkhead for damage (as defined in
the Structural Repair Manual) and cracking,
in accordance with Boeing Service Bulletin
767-53—-0026, dated November 19, 1987; or
Revision 1, dated March 16, 1989.

(b) Prior to the accumulation of 25,000
flight cycles, and thereafter at intervals not to
exceed 6,000 flight cycles, perform an eddy
current inspection of the body station 1582
pressure bulkhead, in accordance with
paragraph C. of the Accomplishment
Instructions of Boeing Service Bulletin 767—
53—0026, Revision 1, dated March 16, 1989.

(c) For the purpose of complying with the
requirements of paragraphs (a) and (b) of this
AD, the number of flight cycles may be
determined to equal the number of
pressurization cycles where the cabin
pressure differential was equal to or greater
than 2.0 PSIL. The pressurization allowance
does not apply to the requirements of
paragraph (e) of this AD.

(d) Repair all damage and cracking
detected during the inspections specified in
paragraphs (a) and (b) of this AD, prior to
further flight in accordance with Note 4 in
the Accomplishment Instructions of Boeing
Service Bulletin 767-53—0026, Revision 1,
dated March 16, 1989. After the effective date
of this AD, repair must be accomplished per
Boeing Alert Service Bulletin (ASB) 767—
53A0026, Revision 5, dated January 29, 2004.

New Requirements of this AD
Detailed Inspection

Note 1: For the purposes of this AD, a
detailed inspection is defined as: “An
intensive visual examination of a specific
structural area, system, installation, or
assembly to detect damage, failure, or
irregularity. Available lighting is normally
supplemented with a direct source of good
lighting at intensity deemed appropriate by
the inspector. Inspection aids such as mirror,
magnifying lenses, etc., may be used. Surface
cleaning and elaborate access procedures
may be required.”

Detailed Inspections and Eddy Current
Inspections

(e) Perform a detailed inspection for
damage and cracking of the aft side of the aft
pressure bulkhead and perform high
frequency and low frequency eddy current
inspections for cracking of the aft pressure
bulkhead, per the Accomplishment
Instructions of Boeing ASB 767-53A0026,
Revision 5, dated January 29, 2004, at the
later of the times specified in paragraph (e)(1)
or (e)(2) of this AD. Thereafter, repeat these
inspections at intervals not to exceed 1,800
flight cycles. Accomplishment of the initial
inspections required by this paragraph,
terminate the inspection requirements of
paragraphs (a) and (b) of this AD.

(1) Prior to the accumulation of 25,000
total flight cycles, or within 1,800 flight
cycles after the most recent inspection done
per AD 88-19-03 R1, whichever occurs later;
or

(2) Within 90 days after the effective date
of this AD.

Repair Requirements

(f) If any damage or cracking is detected
during any inspections required by paragraph
(e) of this AD: Before further flight
accomplish the requirements of paragraph
(£)(1) or (f)(2) of this AD, as applicable:

(1) For repairs within the limits of the
Accomplishment Instructions of Boeing ASB
767-53A0026, Revision 5, dated January 29,
2004, repair per the ASB.

(2) For any repairs outside the limits,
repair per a method approved by the
Manager, Seattle Aircraft Certification Office
(ACO), FAA; or per data meeting the type
certification basis of the airplane approved
by a Boeing Company Designated
Engineering Representative (DER) who has
been authorized by the Manager, Seattle
ACO, to make such findings. For a repair
method to be approved, as required by this
paragraph, the approval must specifically
reference this AD.

Alternative Methods of Compliance (AMOC)

(g)(1) In accordance with 14 CFR 39.19, the
Manager, Seattle ACO, FAA, is authorized to
approve AMOG:s for this AD.

(2) An AMOC that provides an acceptable
level of safety may be used for any repair
required by this AD, if it is approved by a
Boeing Company DER who has been
authorized by the Manager, Seattle ACO, to
make such findings.

(3) AMOCs approved previously for
paragraph (c) of AD 88-19-03 R1,
amendment 39-6532, are approved as
AMOCs with paragraph (f) of this AD.

Incorporation by Reference

(h) Unless otherwise specified in this AD,
the actions shall be done in accordance with
Boeing Service Bulletin 767-53-0026, dated
November 19, 1987; Boeing Service Bulletin
767—53-0026, Revision 1, dated March 16,
1989; and Boeing Alert Service Bulletin 767—
53A0026, Revision 5, dated January 29, 2004;
as applicable. This incorporation by
reference is approved by the Director of the
Federal Register in accordance with 5 U.S.C.
552(a) and 1 CFR part 51. Copies may be
obtained from Boeing Commercial Airplanes,
P.O. Box 3707, Seattle, Washington 98124—
2207. Copies may be inspected at the FAA,
Transport Airplane Directorate, 1601 Lind
Avenue, SW., Renton, Washington; or at the
Office of the Federal Register, 800 North
Capitol Street, NW., suite 700, Washington,
DC.

Effective Date

(i) This amendment becomes effective on
March 22, 2004.

Issued in Renton, Washington, on February
24, 2004.
Kalene C. Yanamura,

Acting Manager, Transport Airplane
Directorate, Aircraft Certification Service.

[FR Doc. 04—4660 Filed 3—4—04; 8:45 am]
BILLING CODE 4910-13-P
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DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 71

[Docket No. FAA—-2003-15249; Airspace
Docket No. 2003—ASW-4]

Amendment to Class D Airspace;
Cannon Air Force Base, NM

AGENCY: Federal Aviation

Administration (FAA), DOT.

ACTION: Direct final rule; request for
comments.

SUMMARY: This action revises the Class
D airspace area at Clovis, NM, Cannon
AFB (CVS) to provide controlled
airspace for Category (CAT) E aircraft
performing a circling approach within
Class D.

DATES: Effective 0901 UTC, April 15,
2004.

Comments for inclusion in the Rules
Docket must be received on or before
April 5, 2004.

ADDRESSES: Send comments on the rule
to the Docket Management System, U.S.
Department of Transportation, Room
Plaza 401, 400 Seventh Street, SW.,
Washington, DC 20590-0001. You must
identify the docket number, FAA-2003—
15249/Airspace Docket No. 2003—ASW—
4, at the beginning of your comments.
You may also submit comments on the
Internet at http://dms.dot.gov. You may
review the public docket containing,
any comments received, and this Direct
Final Rule in person at the Dockets
Office between 9 a.m. and 5 p.m.,
Monday through Friday, except Federal
holidays. The Docket Office (telephone
1-800-647-5527) is located on the plaza
level of the Department of
Transportation NASSIF Building at the
street address stated previously.

An informal docket may also be
examined during normal business hours
at the office of the Air Traffic Division,
Airspace Branch, Federal Aviation
Administration, Southwest Region, 2601
Meacham Boulevard, Fort Worth, TX.
Call the manager, Airspace Branch,
ASW-520, telephone (817) 222—-5520;
fax (817) 222-5981, to make
arrangements for your visit.

The official docket file may be
examined in the Office of the Regional
Counsel, Southwest Region, Federal
Aviation Administration, 2601
Meacham Boulevard, Fort Worth, TX,
between 9 a.m. and 3 p.m., Monday
through Friday, except Federal holidays.
FOR FURTHER INFORMATION CONTACT:
Joseph R. Yadouga, Air Traffic Division,
Airspace Branch, Federal Aviation
Administration, Southwest Region, Fort

Worth, TX 76193—-0520; telephone (817)
222-5597.

SUPPLEMENTARY INFORMATION: This
amendment to 14 CFR part 71 modifies
Class D airspace designations for
airspace areas from the surface up to
and including 6,800 MSL of Cannon
AFB, NM are published in paragraph
5000 of FAA Order 7400.9L, dated
September 2, 2003, and effective
September 16, 2003, which is
incorporated by reference in 14 CFR
71.1. The Class D airspace designation
listed in this document will be
published subsequently in this Order.

The Direct Final Rule Procedure

The FAA anticipates that this
regulation will not result in adverse or
negative comment, and, therefore, issues
it as a direct final rule. The FAA has
determined that this regulation only
involves an established body of
technical regulations for which frequent
and routine amendments are necessary
to keep them operationally current.
Unless a written adverse or negative
comment, or a written notice of intent
to submit an adverse or negative
comment is received within the
comment period, the regulation will
become effective on the date specified.
After the close of the comment period,
the FAA will publish a document in the
Federal Register indicating that no
adverse or negative comments were
received and confirming the date on
which the final rule will become
effective. If the FAA does receive,
within the comment period, an adverse
or negative comment, or written notice
of intent to submit such a comment, a
document withdrawing the direct final
rule will be published in the Federal
Register, and a notice of proposed
rulemaking may be published with a
new comment period.

Comments Invited

Although this action in the form of a
direct final rule, and was not preceded
by a notice of proposed rulemaking,
interested persons are invited to
comment on this rule by submitting
such written data, views, or arguments
as they may desire. Communications
must identify both docket numbers. All
communications received on or before
the closing date for comments will be
considered, and this rule may be
amended or withdrawn in light of the
comments received. Factual information
that supports the commenter’s ideas and
suggestions is extremely helpful in
evaluating the effectiveness of this
action and determining whether
additional rulemaking action would be
needed.

Comments are specifically invited on
the overall regulatory, economic,
environmental, and energy aspects of
the rule that might suggest a need to
modify the rule. All comments
submitted will be available, both before
and after the closing date for comments,
in the Rules Docket for examination by
interested persons. A report that
summarizes each FAA-public contact
concerned with the substance of this
action will be filed in the Rules Docket.

Agency Findings

This rule does not have federalism
implications, as defined in Executive
Order No. 13132, because it does not
have a substantial direct effect on the
States, on the relationship between the
national government and the States, or
on the distribution of power and
responsibilities among the various
levels of government. Accordingly, the
FAA has not consulted with state
authorities prior to publication of this
rule.

The FAA has determined that this
regulation is noncontroversial and
unlikely to result in adverse or negative
comments. For the reasons discussed in
the preamble, I certify that this
regulation (1) is not a “‘significant
regulatory action” under Executive
order 12866; (2) is not a “‘significant
rule” under Department of
Transportation (DOT) Regulatory
Policies and Procedures (44 FR 11034,
February 26, 1979); and (3) does not
warrant preparation of a Regulatory
Evaluation as these routine matters will
only affect air traffic procedures and air
navigation. It is certified that these
proposed rules will not have significant
economic impact on a substantial
number of small entities under the
criteria of the Regulatory Flexibility Act.

List of Subjects in 14 CFR Part 71

Airspace, Incorporation by reference,
Navigation (air).

Adoption of the Amendment

= Accordingly, pursuant to the authority
delegated to me, the Federal Aviation
Administration amends part 71 of the
Federal Aviation Regulations (14 CFR
part 71) as follows:

PART 71—DESIGNATION OF CLASS A,
CLASS B, CLASS C, CLASS D, AND
CLASS E AIRSPACE AREAS;
AIRWAYS; ROUTES; AND REPORTING
POINTS

» 1. The authority citation for part 71
continues to read as follows:
AuthOI‘ity: 49 U.S.C. 106(g), 40103, 40113,

40120; E.O. 10854, 24 FR 9565, 3 CFR, 1959—
1963 Comp., 0.389.
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§71.1 [Amended]

= 2. The incorporation by reference in 14
CFR 71.1 of Federal Aviation
Administration Order 7400.9L, Airspace
Designations and Reporting Points,
dated September, 2003, and effective
September 16, 2003, is amended as
follows:

Paragraph 5000 Class D Airspace Areas
Extending Upward From the Surface of the
Earth.

* * * * *

ASWNMD Clovis, NM [Revised]
Cannon AFB, NM
(Lat. 34°22'58" N., Long. 103°19'20" W.)

That airspace extending upward from the
surface to and including 6,800 feet MSL
within a 6-mile radius of Cannon AFB.

* * * * *

Issued in Fort Worth, TX, on February 25,
2004.

Donald R. Smith,

Acting Director of En Route and Oceanic
Central Area Operations.

[FR Doc. 04-5029 Filed 3—4-04; 8:45 am|
BILLING CODE 4910-13-M

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 71

[Docket No. FAA—-2003-15248; Airspace
Docket No. 2003—ASW-3]

Amendment to Class D Airspace; Altus
AFB, OK

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Direct final rule; request for
comments.

SUMMARY: This action revises the Class
D airspace area at Altus Air Force Base,
OK (LTS) to provide controlled airspace
for Category (CAT) E aircraft performing
a circling approach within Class D.
DATES: Effective 0901 UTC, April 15,
2004.

Comments for inclusion in the Rules
Docket must be received on or before
April 5, 2004.

ADDRESSES: Send comments on the rule
to the Docket Management System, U.S.
Department of Transportation, Room
Plaza 401, 400 Seventh Street, SW.,
Washington, DC 20590-0001. You must
identify the docket number, FAA-2003—
15248/Airspace Docket No. 2003—ASW—
3, at the beginning of your comments.
You may also submit comments on the
Internet at http://dms.dot.gov. You may
review the public docket containing,
any comments received, and this Direct
Final Rule in person at the Dockets

Office between 9 a.m. and 5 p.m.,
Monday through Friday, except Federal
holidays. The Docket Office (telephone
1-800-d647-5527) is located on the
plaza level of the Department of
Transportation NASSIF Building at the
street address stated previously.

An informal docket may also be
examined during normal business hours
at the office of the Air Traffic Division,
Airspace Branch, Federal Aviation
Administration, Southwest Region, 2601
Meacham Boulevard, Fort Worth, TX.
Call the manager, Airspace Branch,
ASW-520, telephone (817) 222-5520;
fax (817) 222-5981, to make
arrangements for your visit.

FOR FURTHER INFORMATION CONTACT.
Joseph R. Yadouga, Air Traffic Division,
Airspace Branch, Federal Aviation
Administration, Southwest Region, Fort
Worth, TX 76193-0520; telephone: (817)
222-5597.

SUPPLEMENTARY INFORMATION: This
amendment to 14 CFR Part 71 modifies
Class D airspace designations for
airspace areas from the surface up to
and including 3,900 MSL of Altus AFB,
OK are published in paragraph 5000 of
FAA Order 7400.9L, dated September 2,
2003, and effective September 16, 2003,
which is incorporated by reference in 14
CFR 71.1. The Class D airspace
designation listed in this document will
be published subsequently in this
Order.

The Direct Final Rule Procedure

The FAA anticipates that this
regulation will not result in adverse or
negative comment, and, therefore, issues
it as a direct final rule. The FAA has
determined that this regulation only
involves an established body of
technical regulations for which frequent
and routine amendments are necessary
to keep them operationally current.
Unless a written adverse or negative
comment, or a written notice of intent
to submit an adverse or negative
comment is received within the
comment period, the regulation will
become effective on the date specified.
After the close of the comment period,
the FAA will publish a document in the
Federal Register indicating that no
adverse or negative comments were
received and confirming the date on
which the final rule will become
effective. If the FAA does receive,
within the comment period, an adverse
or negative comment, or written notice
of intent to submit such a comment, a
document withdrawing the direct final
rule will be published in the Federal
Register, and a notice of proposed
rulemaking may be published with a
new comment period.

Comments Invited

Although this action is in the form of
a direct final rule, and was not preceded
by a notice of proposed rulemaking,
interested persons are invited to
comment on this rule by submitting
such written data, views, or arguments
as they may desire. Communications
must identify both docket numbers. All
communications received on or before
the closing date for comments will be
considered, and this rule may be
amended or withdrawn in light of the
comments received. Factual information
that supports the commenter’s ideas and
suggestions is extremely helpful in
evaluating the effectiveness of this
action and determining whether
additional rulemaking action would be
needed.

Comments are specifically invited on
the overall regulatory, economic,
environmental, and energy aspects of
the rule that might suggest a need to
modify the rule. All comments
submitted will be available, both before
and after the closing date for comments,
in the Rules Docket for examination by
interested persons. A report that
summarizes each FAA-public contact
concerned with the substance of this
action will be filed in the Rules Docket.

Agency Findings

This rule does not have federalism
implications, as defined in Executive
Order No. 13132, because it does not
have a subtantial direct effect on the
States, on the relationship between the
national government and the States, or
on the distribution of power and
responsibilities among the various
levels of government. Accordingly, the
FAA has not consulted with state
authorities prior to publication of this
rule.

The FAA has determined that this
regulation is noncontroversial and
unlikely to result in adverse or negative
comments. For the reasons discussed in
the preamble, I certify that this
regulation (1) is not a “significant
regulatory action” under Executive
Order 12866; (2) is not a “‘significant
rule” under Department of
Transportation (DOT) Regulatory
Policies and Procedures (44 FR 11034,
February 26, 1979); and (3) does not
warrant preparation of a Regulatory
Evaluation as these routine matters will
only affect air traffic procedures and air
navigation. It is certified that these
proposed rules will not have significant
economic impact on a substantial
number of small entities under the
criteria of the Regulatory Flexibility Act.
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List of Subjects in 14 CFR Part 71

Airspace, Incorporation by reference,
Navigation (air).

Adoption of the Amendment

= Accordingly, pursuant to the authority
delegated to me, the Federal Aviation
Administration amends part 71 of the
Federal Aviation Regulations (14 CFR
part 71) as follows:

PART 71—DESIGNATION OF CLASS A,
CLASS B, CLASS C, CLASS D, AND
CLASS E AIRSPACE AREAS;
AIRWAYS; ROUTES; AND REPORTING
POINTS

» 1. The authority citation for part 71
continues to read as follows:
Authority: 49 U.S.C. 106(g), 40103, 40113,

40120; E.O. 10854, 24 FR 9565, 3 CFR, 1959—
1963 Comp., p. 389.

§71.1 [Amended]

= 2. The incorporation by reference in 14
CFR 71.1 of Federal Aviation
Administration Order 7400.9L, Airspace
Designations and Reporting Points,
dated September 2, 2003, and effective
September 16, 2003, as amended as
follows:

Paragraph 500 Class D Airspace Areas
Extending Upward From the Surface of the
Earth.

* * * * *

ASW OK D Altus AFB, OK [Revised]
Altus AFB, OK
(Lat. 34°39'30" N., Long. 99°16'0" W.)
That airspace extending upward from the
surface to and including 3,900 feet MSL
within a 6-mile radius of Altus AFB.
* * * * *

Issued in Fort Worth, TX, on February 25,
2004.

Donald R. Smith,

Acting Director of En Route and Oceanic
Central Area Operations.

[FR Doc. 04-5030 Filed 3—4—04; 8:45 am]
BILLING CODE 4910-13-M

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 71

[Docket No. FAA-2003-15247; Airspace
Docket No. 2003—ASW-2]

Amendment to Class D Airspace; Little
Rock AFB, AR

AGENCY: Federal Aviation

Administration (FAA), DOT.

ACTION: Direct final rule; request for
comments.

SUMMARY: This action revises the Class
D airspace area at Little Rock Air Force
Base, AR (LRF) to provide controlled
airspace for Category (CAT) E aircraft
performing a circling approach within
Class D.

DATES: Effective 0901 UTC, April 15,
2004.

Comments for inclusion in the Rules
Docket must be received on or before
April 5, 2004.

ADDRESSES: Send comments on the rule
to the Docket Management System, U.S.
Department of Transportation, Room
Plaza 401, 400 Seventh Street, SW.,
Washington, DC 20590—0001. You must
identify the docket number, FAA-2003—
15247/Airspace Docket No. 2003—ASW-
2, at the beginning of your comments.
You may also submit comments on the
Internet at http://dms.dot.gov. You may
review the public docket containing,
any comments received, and this Direct
Final Rule in person at the Dockets
Office between 9 a.m. and 5 p.m.,
Monday through Friday, except Federal
holidays. The Docket Office (telephone
1-800-647-5527) is located on the plaza
level of the Department of
Transportation NASSIF Building at the
street address stated previously.

An informal docket may also be
examined during normal business hours
at the office of the Air Traffic Division,
Airspace Branch, Federal Aviation
Administration, Southwest Region, 2601
Meacham Boulevard, Fort Worth, TX.
Call the manager, Airspace Branch,
ASW-520, telephone (817) 222-5520;
fax (817) 222-5981, to make
arrangements for your visit.

FOR FURTHER INFORMATION CONTACT:
Joseph R. Yadouga, Air Traffic Division,
Airspace Branch, Federal Aviation
Administration, Southwest Region, Fort
Worth, TX 76193—-0520; telephone (817)
222-5597.

SUPPLEMENTARY INFORMATION: This
amendment to 14 CFR part 71 modifies
Class D airspace designations for
airspace areas from the surface up to
and including 2,800 MSL of Little Rock
AFB, AR and are published in
paragraph 5000 of FAA Order 7400.9L,
dated September 2, 2003, and effective
September 16, 2003, which is
incorporated by reference in 14 CFR
71.1. The Class D airspace designation
listed in this document will be
published subsequently in this Order.

The Direct Final Rule Procedure

The FAA anticipates that this
regulation will not result in adverse or
negative comment, and, therefore, issues
it as a direct final rule. The FAA has
determined that this regulation only
involves an established body of

technical regulations for which frequent
and routine amendments are necessary
to keep them operationally current.
Unless a written adverse or negative
comment, or a written notice of intent
to submit an adverse or negative
comment is received within the
comment period, the regulation will
become effective on the date specified.
After the close of the comment period,
the FAA will publish a document in the
Federal Register indicating that no
adverse or negative comments were
received and confirming the date on
which the final rule will become
effective. If the FAA does receive,
within the comment period, an adverse
or negative comment, or written notice
of intent to submit such a comment, a
document withdrawing the direct final
rule will be published in the Federal
Register, and a notice of proposed
rulemaking may be published with a
new comment period.

Comments Invited

Although this action is in the form of
a direct final rule, and was not preceded
by a notice of proposed rulemaking,
interested persons are invited to
comment on this rule by submitting
such written data, views, or arguments
as they may desire. Communications
must identify both docket numbers. All
communications received on or before
the closing date for comments will be
considered, and this rule may be
amended or withdrawn in light of the
comments received. Factual information
that supports the commenter’s ideas and
suggestions is extremely helpful in
evaluating the effectiveness of this
action and determining whether
additional rulemaking action would be
needed.

Comments are specifically invited on
the overall regulatory, economic,
environmental, and energy aspects of
the rule that might suggest a need to
modify the rule. All comments
submitted will be available, both before
and after the closing date for comments,
in the Rules Docket for examination by
interested persons. A report that
summarizes each FAA-public contact
concerned with the substance of this
action will be filed in the Rules Docket.
Agency Findings

This rule does not have federalism
implications, as defined in Executive
Order No. 13132, because it does not
have a substantial direct effect on the
States, on the relationship between the
national government and the States, or
on the distribution of power and
responsibilities among the various
levels of government. Accordingly, the
FAA has not consulted with state
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authorities prior to publication of this
rule.

The FAA has determined that this
regulation is noncontroversial and
unlikely to result in adverse or negative
comments. For the reasons discussed in
the preamble, I certify that this
regulation (1) is not a “significant
regulatory action” under Executive
Order 12866; (2) is not a ““‘significant
rule” under Department of
Transportation (DOT) Regulatory
Policies and Procedures (44 FR 11034,
February 26, 1979); and (e) does not
warrant preparation of a Regulatory
Evaluation as these routine matters will
only affect air traffic procedures and air
navigation. It is certified that these
proposed rules will not have significant
economic impact on a substantial
number of small entities under the
criteria of the Regulatory Flexibility Act.

List of Subjects in 14 CFR Part 71

Airspace, Incorporation by reference,
Navigation (air).

Adoption of the Amendment

= Accordingly, pursuant to the authority
delegated to me, the Federal Aviation
Administration amends part 71 of the
Federal Aviation Regulations (14 CFR
part 71) as follows:

PART 71—DESIGNATION OF CLASS A,
CLASS B, CLASS C, CLASS D, AND
CLASS E AIRSPACE AREAS;
AIRWAYS; ROUTES; AND REPORTING
POINTS.

= 1. The authority citation for part 71
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40103, 40113,
40120; E.O. 10854, 24 FR 9565, 3 CFR, 1959—
1963 Comp., p.389.

§71.1 [Amended]

= 2. The incorporation by reference in 14
CFR 71.1 of Federal Aviation
Administration Order 7400.9L, Airspace
Designations and Reporting Points,
dated September 2, 2003, and effective
September 16, 2003, is amended as
follows:

Paragraph 5000 Class D Airspace Areas
Extending Upward From the Surface of the
Earth.

* * * * *

ASW AR D Little Rock AFB, AR [Revised]

Little Rock AFB, AR
(Lat 34°55'00" N., Long. 92°08'48" W.)
That airspace extending upward from the
surface to and including 2,800 feet MSL
within a 5.6-mile radius of Little Rock AFB
airport, excluding that airspace within the
Little Rock, Adams Field, AR, Class C
airspace area.
* * * * *

Issued in Fort Worth, TX on February 25,
2004.

Donald R. Smith,

Acting Director of En Route and Oceanic
Central Area Operations.

[FR Doc. 04-5031 Filed 3—4-04; 8:45 am]
BILLING CODE 4910-13-M

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 71

[Docket No. FAA—-2004-17146; Airspace
Docket No. 04-ACE-12]

Modification of Class E Airspace;
Charleston, MO

AGENCY: Federal Aviation

Administration (FAA), DOT.

ACTION: Direct final rule; request for
comments.

SUMMARY: This action modifies the Class
E airspace area at Charleston, MO. A
review of controlled airspace for
Mississippi County Airport indicates it
does not comply with the criteria for
700 feet Above Ground Level (AGL)
airspace required for diverse departures.
The review also revealed a discrepancy
in the extension to the Class E airspace.
The area is modified and enlarged to
conform to the criteria in FAA Orders.
DATES: This direct final rule is effective
on 0901 UTC, June 10, 2004. Comments
for inclusion in the Rules Docket must
be received on or before April 15, 2004.
ADDRESSES: Send comments on this
document to the Docket Management
System, U.S. Department of
Transportation, Room Plaza 401, 400
Seventh Street, SW., Washington, DC
20590-0001. You must identify the
docket number FAA-2004—-17146/
Airspace Docket No. 04—ACE-12, at the
beginning of your comments. You may
also submit comments on the Internet at
http://dms.dot.gov. You may review the
public docket containing the proposal,
any comments received, and any final
disposition in person in the Dockets
Office between 9 a.m. and 5 p.m.,
Monday through Friday, except Federal
holidays. The Docket Office (telephone
1-800-647-5527) is on the plaza level
of the Department of Transportation
NASSIF Building at the above address.
FOR FURTHER INFORMATION CONTACT:
Brenda Mumper, Air Traffic Division,
Airspace Branch, ACE-520A, DOT
Municipal Headquarters Building,
Federal Aviation Administration, 901
Locust, Kansas City, MO 64106;
telephone: (816) 329—-2524.
SUPPLEMENTARY INFORMATION: This
amendment to 14 CFR 71 modifies the

Class E airspace area extending upward
from 700 feet above the surface at
Charleston, MO. An examination of
controlled airspace for Mississippi
County Airport reveals it does not meet
the criteria for 700 feet AGL airspace
required for diverse departures as
specified in FAA Order 7400.2E,
Procedures for Handling Airspace
Matters. The criteria in FAA Order
7400.2E for an aircraft to reach 1200 feet
AGL is based on a standard climb
gradient of 200 feet per mile plus the
distance from the airport reference point
(ARP) to the end of the outermost
runway. Any fractional part of a mile is
converted to the next higher tenth of a
mile. This amendment expands the
airspace area from a 6-mile radius to a
6.3-mile radius of Mississippi County
Airport. This amendment also redefines
the centerline of the south extension
from the 187° bearing from the
Charleston nondirectional radio beacon
(NDB) to the 190° bearing and brings the
legal description of the Charleston, MO
Class E airspace area into compliance
with FAA Order 7400.2E. This area will
be depicted on appropriate aeronautical
charts. Class E airspace areas extending
upward from 700 feet or more above the
surface of the earth are published in
paragraph 6005 of FAA Order 7400.9L,
Airspace Designations and Reporting
Points, dated September 2, 2003, and
effective September 16, 2003, which is
incorporated by reference in 14 CFR
71.1. The Class E airspace designation
listed in this document will be
published subsequently in the Order.

The Direct Final Rule Procedure

The FAA anticipates that this
regulation will not result in adverse or
negative comment and, therefore, is
issuing it as a direct final rule. Previous
actions of this nature have not been
controversial and have not resulted in
adverse comments or objections. Unless
a written adverse or negative comment,
or a written notice of intent to submit
an adverse or negative comment is
received within the comment period,
the regulation will become effective on
the date specified above. After the close
of the comment period, the FAA will
publish a document in the Federal
Register indicating that no adverse or
negative comments were received and
confirming the date on which the final
rule will become effective. If the FAA
does receive, within the comment
period, as adverse or negative comment,
or written notice of intent to submit
such a comment, a document
withdrawing the direct final rule will be
published in the Federal Register, and
a notice of proposed rulemaking may be
published with a new comment period.
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Comments Invited

Interested parties are invited to
participate in this rulemaking by
submitting such written data, views, or
arguments, as they may desire.
Comments that provide the factual basis
supporting the views and suggestions
presented are particularly helpful in
developing reasoned regulatory
decisions on the proposal. Comments
are specifically invited on the overall
regulatory, aeronautical, economic,
environmental, and energy-related
aspects of the proposal.
Communications should identify both
docket numbers and be submitted in
triplicate to the address listed above.
Commenters wishing the FAA to
acknowledge receipt of their comments
on this notice must submit with those
comments a self-addressed, stamped
postcard on which the following
statement is made: “Comments to
Docket No. FAA-2004—17146/Airspace
Docket No. 04—ACE-12.” The postcard
will be date/time stamped and returned
to the commenter.

Agency Findings

The regulations adopted herein will
not have a substantial direct effect on
the States, on the relationship between
the national Government and the States,
or on the distribution of power and
responsibilities among the various
levels of government. Therefore, it is
determined that this final rule does not
have federalism implications under
Executive Order 13132.

The FAA has determined that this
regulation is noncontroversial and
unlikely to result in adverse or negative
comments. For the reasons discussed in
the preamble, I certify that this
regulation (1) is not a “significant
regulatory action” under Executive
Order 12866; (2) is not a ““significant
rule” under Department of
Transportation (DOT) Regulatory
Policies and Procedures (44 FR 11034,
February 26, 1979); and (3) if
promulgated, will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

List of Subjects in 14 CFR Part 71

Airspace, Incorporation by reference,
Navigation (air).

Adoption of the Amendment
= Accordingly, the Federal Aviation

Administration amends 14 CFR part 71
as follows:

PART 71—DESIGNATION OF CLASS A,
CLASS B, CLASS C, CLASS D, AND
CLASS E AIRSPACE AREAS;
AIRWAYS; ROUTES; AND REPORTING
POINTS

» 1. The authority citation for part 71
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40103, 40113,
40120; E.O. 10854, 24 FR 9565, 3 CFR, 1959—
1963 Comp., p. 389.

§71.1 [Amended]

» 2. The incorporation by reference in 14
CFR 71.1 of Federal Aviation
Administration Order 7400.9L, dated
September 2, 2003, and effective
September 16, 2003, is amended as
follows:

* * * * *

Paragraph 6005 Class E Airspace Areas
Extending Upward From 700 Feet or More
Above the Surface of the Earth.

* * * * *

ACE MO E5 Charleston, MO

Charleston, Mississippi County Airport, MO

(Lat. 36°50'32" N., long. 89°21'35" W.)
Charleston NDB

(Lat. 36°50'42" N., long. 89°21'24" W.)

That airspace extending upward from 700
feet above the surface within a 6.3-mile
radius of Mississippi County Airport and
within 2.6 miles each side of the 190° bearing
from the Charleston NDB extending from the
6.3 mile radius of the airport to 7 miles south
of the NDB.

* * * * *

Issued in Kansas City, MO, on February 24,
2004.

Paul J. Sheridan,

Acting Manager, Air Traffic Division, Central
Region

[FR Doc. 04-5037 Filed 3—4—-04; 8:45 am]
BILLING CODE 4910-13-M

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 71

[Docket No. FAA—-2003-15246; Airspace
Docket No. 2003—ASW-1]

Amendment to Class E Airspace;
Angel Fire, NM

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Direct final rule; request for
comments.

SUMMARY: This action revises the Class

E airspace area at Angel Fire Airport,
Angel Fire, NM (AXX) to provide
adequate controlled airspace for the area
navigation (RNAV) global positioning
system (GPS) standard instrument
approach procedure (SIAP).

DATES: Effective 0901 UTC April 15,
2004.

Comments for inclusion in the Rules
Docket must be received on or before
April 5, 2004.

ADDRESSES: Send comments on the rule
to the Docket Management System, U.S.
Department of Transportation, Room
Plaza 401, 400 Seventh Street, SW.,
Washington, DC 20590-0001. You must
identify the docket number, FAA-2003—
15246/Airspace Docket No. 2003—ASW—
1, at the beginning of your comments.
You may also submit comments on the
Internet at http://dms.dot.gov. You may
review the public docket containing,
any comments received, and this direct
final rule in person at the Dockets Office
between 9 a.m. and 5 p.m., Monday
through Friday, except Federal holidays.
The Docket Office (telephone 1-800—
647-5527) is located on the plaza level
of the Department of Transportation
NASSIF Building at the street address
stated previously.

An informal docket may also be
examined during normal business hours
at the office of the Air Traffic Division,
Airspace Branch, Federal Aviation
Administration, Southwest Region, 2601
Meacham Boulevard, Fort Worth, TX.
Call the manager, Airspace Branch,
ASW-520, telephone (817) 222—-5520;
fax (817) 222-5981, to make
arrangements for your visit.

FOR FURTHER INFORMATION CONTACT:
Joseph R. Yadouga, Air Traffic Division,
Airspace Branch, Federal Aviation
Administration, Southwest Region, Fort
Worth, TX 76193—-0520; telephone: (817)
222-5597.

SUPPLEMENTARY INFORMATION: This
amendment to 14 CFR part 71 modifies
Class E airspace area extending upward
from 700 feet above the surface of Angel
Fire, NM and are published in
paragraph 6005 of FAA Order 7400.9L
dated September 2, 2003, and effective
September 16, 2003, which is
incorporated by reference in 14 CFR
71.1. The Class E airspace designation
listed in this document will be
published subsequently in this Order.

The Direct Final Rule Procedure

The FAA anticipates that this
regulation will not result in adverse or
negative comment, and, therefore, issues
it as a direct final rule. The FAA has
determined that this regulation only
involves an established body of
technical regulations for which frequent
and routine amendments are necessary
to keep them operationally current.
Unless a written adverse or negative
comment, or a written notice of intent
to submit an adverse or negative
comment is received within the
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comment period, the regulation will
become effective on the date specified.
After the close of the comment period,
the FAA will publish a document in the
Federal Register indicating that no
adverse or negative comments were
received and confirming the date on
which the final rule will become
effective. If the FAA receives, within the
comment period, an adverse or negative
comment, or written notice of intent to
submit such a comment a document
withdrawing the direct final rule will be
published in the Federal Register, and
a notice of proposed rulemaking may be
published with a new comment period.

Comments Invited

Although this action is in the form of
a direct final rule, and was not preceded
by a notice of proposed rulemaking,
interested persons are invited to
comment on this rule by submitting
such written data, views, or arguments
as they may desire. Communications
must identify both docket numbers. All
communications received on or before
the closing date for comments will be
considered, and this rule may be
amended or withdrawn in light of the
comments received. Factual information
that supports the commenter’s ideas and
suggestions is extremely helpful in
evaluating the effectiveness of this
action and determining whether
additional rulemaking action would be
needed.

Comments are specifically invited on
the overall regulatory, economic,
environmental, and energy aspects of
the rule that might suggest a need to
modify the rule. All comments
submitted will be available, both before
and after the closing date for comments,
in the Rules Docket for examination by
interested persons. A report that
summarizes each FAA-public contact
concerned with the substance of this
action will be filed in the Rules Docket.
Agency Findings

This rule does not have federalism
implications, as defined in Executive
order No. 13132, because it does not
have a substantial direct effect on the
States, on the relationship between the
national government and the States, or
on the distribution of power and
responsibilities among the various
levels of government. Accordingly, the
FAA has not consulted with state
authorities prior to publication of this
rule.

The FAA has determined that this
regulation is noncontroversial and
unlikely to result in adverse or negative
comments. For the reasons discussed in
the preamble, I certify that this
regulation (1) is not a ““significant

regulatory action”” under Executive
Order 12866; (2) is not a “‘significant
rule” under Department of
Transportation (DOT) Regulatory
Policies and Procedures (44 FR 11034,
February 26, 1979); and (3) does not
warrant preparation of a Regulatory
Evaluation as these routine matters will
only affect air traffic procedures and air
navigation. It is certified that these
proposed rules will not have significant
economic impact on a substantial
number of small entities under the
criteria of the Regulatory Flexibility Act.

List of Subjects in 14 CFR Part 71

Airspace, Incorporation by reference,
Navigation (air).

Adoption of the Amendment

= Accordingly, pursuant to the authority
delegated to me, the Federal Aviation
Administration amends part 71 of the
Federal Aviation Regulations (14 CFR
part 71) as follows:

PART 71—DESIGNATION OF CLASS A,
CLASS B, CLASS C, CLASS D, AND
CLASS E AIRSPACE AREAS;
AIRWAYS; ROUTES; AND REPORTING
POINTS

» 1. The authority citation for part 71
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40103, 40113,
40120; E.O. 10854, 24 FR 9565, 3 CFR, 1959—
1963 Comp., p.389.

§71.1 [Amended]

» 2. The incorporation by reference in 14
CFR 71.1 of Federal Aviation
Administration Order 7400.9L, Airspace
Designations and Reporting Points,
dated September 2, 2003, and effective
September 16, 2003, is amended as
follows:

Paragraph 6005 Class E Airspace Areas
Extending Upward From 700 Feet or More
Above the Surface of the Earth.

* * * * *

ASW NM E5 Angel Fire, NM Revised

Angel Fire Airport, NM

(Lat 36°25'19" N., Long. 105°27'24" W.)

That airspace extending up from 700 feet
above the surface within a 6 mile radius of
the Angel Fire Airport, and within 2-miles
either side of the 005° bearing from the
airport extending from the 6-mile radius to 9-
miles north of the airport; that airspace
extending upward from 1200 feet above the
surface bounded by a line beginning at lat.
36°38'58" N., long, 105°17'23" W., to lat.
36°39'10" N., long. 105°10'40" W., to lat.
36°22'25" N., long. 105°12'30" W., to lat.
36°11'50" N., long. 105°10'00" W., to lat.
36°12'20" N., long. 105°24'00" W., to lat.
36°36'00" N., long. 105°21'10" W., to lat.
36°38'10" N., long. 105°22'30" W., to the
point of beginning; and that airspace
extending upward from 12,000 ft MSL

bounded by a line beginning at lat. 36°38'58"
N., long. 105°17'23" W, to lat. 36°32'15" N.,
long. 105°57'20" W., to lat. 36°39'10" N.,
long. 106°00'40" W., to lat. 36°51'10" N.,
long. 105°19'30" W., to lat. 36°46'20" N.,
long. 104°43'00" W., to lat. 36°25'00" N.,
long. 104°48'30" W., to lat. 36°26'30" N.,
long. 104°58'30" W., to lat.36°38'50" N., long.
104°55'00" W., to the point of beginning; and
that airspace extending upward from 12,000
feet MSL bounded by a line beginning at lat.
36°12'07" N., long. 105°18'13" W, to lat.
36°11'50" N., long. 105°10'00" W., to lat.
36°08'00" N., long. 104°54'00" W., to lat.
35°39'50" N, long. 105°02'30" W., to lat.
35°39'50" N., long. 105°13'30" W, to lat.
36°02'00" N., long. 105°18'10" W., to lat.
36°06'25" N., long. 106°03'40" W., to lat.
36°13'50" N., long. 106°02'40" W., to point of
beginning; excluding that airspace within
Federal Airways, the Taos, NM, the Raton,
NM, the Las Vegas, NM, Class E airspace
areas.

* * * * *

Dated: Issued in Fort Worth, TX, on
February 25, 2004.

Donald R. Smith,

Acting Director of En Route and Oceanic
Central Area Operations.

[FR Doc. 04-5032 Filed 3—4—04; 8:45 am|]
BILLING CODE 4910-13-M

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 71

[Docket No. FAA-2003-16757; Airspace
Docket No. 03—ACE—-95]

Modification of Class E Airspace;
Chanute, KS

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Direct final rule; confirms the
effective date.

SUMMARY: This document confirms the
effective date of the direct final rule
which revises Class E airspace at
Chanute, KS.

EFFECTIVE DATE: 0901 UTC, Apl‘il 15,
2004.

FOR FURTHER INFORMATION CONTACT:
Kathy Randolph, Air Traffic Division,
Airspace Branch, ACE-520C, DOT
Regional Headquarters Building, Federal
Aviation Administration, 901 Locust,
Kansas City, MO 64106; telephone:
(816) 329-2525.

SUPPLEMENTARY INFORMATION: The FAA
published this direct final rule with a
request for comments in the Federal
Register on January 12, 2004 (69 FR
1672). The FAA uses the direct final
rulemaking procedure for a non-
controversial rule where the FAA
believes that there will be no adverse
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public comment. This direct final rule
advised the public that no adverse
comments were anticipated, and that
unless a written adverse comment, or a
written notice of intent to submit such
an adverse comment, were received
within the comment period, the
regulation would become effective on
April 15, 2004. No adverse comments
were received, and thus this notice
confirms that this direct final rule will
become effective on that date.

Issued in Kansas City, MO, on February 24,
2004.
Paul J. Sheridan,
Acting Manager, Air Traffic Division, Central
Region.
[FR Doc. 04-5034 Filed 3—4—-04; 8:45 am]
BILLING CODE 4910-13-M

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 71

[Docket No. FAA-2004-16989; Airspace
Docket NO. 04-ACE-7]

Modification of Class E Airspace;
Hays, KS

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Direct final rule; request for
comments.

SUMMARY: This action modifies Class E
airspace areas at Hays, KS and their
legal descriptions. The Hays Municipal
Airport airport reference point (ARP) is
revised, the Class E airspace surface area
and Class E airspace area extending
upward from 700 feet above the surface
are each expanded and the extensions to
these airspace areas are redefined. The
effect of this rule is to amend the Hays,
KS Class E airspace areas and their legal
descriptions, to incorporate the correct
Hays Regional Airport airport reference
point and to comply with criteria of
FAA Order 7400.2E, Procedures for
Handling Airspace Matters.

DATES: This direct final rule is effective
on 0901 UTC, June 10, 2004. Comments
for inclusion in the Rules Docket must
be received on or before April 13, 2004.
ADDRESSES: Send comments on this
proposal to the Docket Management
System, U.S. Department of
Transportation, Room Plaza 401, 400
Seventh Street, SW., Washington, DC
20590-0001. You must identify the
docket number FAA-2004-16989/
Airspace Docket No. 043—-ACE-7, at the
beginning of your comments. You may
also submit comments on the Internet at
http://dms.dot.gov. You may review the

public docket containing the proposal,
any comments received, and any final
disposition in person in the Dockets
Office between 9 a.m. and 5 p.m.,
Monday through Friday, except Federal
holidays. The Docket Office (telephone
1-800-647-5527) is on the plaza level
of the Department of Transportation
NASSIF Building at the above address.

FOR FURTHER INFORMATION CONTACT:
Kathy Randolph, Air Traffic Division,
Airspace Branch, ACE-520C, DOT
Regional Headquarters Building, Federal
Aviation Administration, 901 Locust,
Kansas City, MO 64106; telephone (816)
329-2525.

SUPPLEMENTARY INFORMATION: This
amendment to 14 CFR 71 modifies the
Hays, KS Class E airspace areas and
their legal descriptions and brings them
into compliance with FAA Order
7400.2E. The National Aeronautical
Charting Office has redefined the Hays
Municipal Airport ARP. The Hays
Municipal Airport ARP is used in the
legal descriptions of the Hays, KS Class
E airspace surface area and Class E
airspace area extending upward from
700 feet above the surface. The ARP is
also used in the computation of the
radius about the airport defining the
Class E airspace areas. The radius of
controlled airspace for each Hays, KS
Class E airspace is expanded by .1 mile
to comply with criteria set forth in FAA
Order 7400.2E. An examination of
controlled airspace at Hays, KS also
revealed discrepancies in the legal
descriptions of the extensions to the two
Class E airspace areas. The north
extension of each area is redefined by
the Hays collocated very high frequency
omni-directional radio range and
tactical air navigational aid (VORTAC)
360° radial versus the current 005°
radial. The south extension of each area
is redefined by the Hays VORTAC 162°
radial versus the current 169° radial.
This action brings the legal descriptions
of the Hays, KS Class E airspace areas
into compliance with FAA Order
7400.2E. The areas will be depicted on
appropriate aeronautical charts. Class E
airspace areas designated as surface
areas are published in Paragraph 6002 of
FAA Order 7400.9L, Airspace
Designations and Reporting Points,
dated September 2, 2003, and effective
September 16, 2003, which is
incorporated by reference in 14 CFR
71.1 Class E airspace areas extending
upward from 700 feet or more above the
surface of the earth are published in
paragraph 6005 of the same FAA Order.
The Class E airspace designations listed
in this document will be published
subsequently in the Order.

The Direct Final Rule Procedure

The FAA anticipates that this
regulation will not result in adverse or
negative comment and, therefore, is
issuing it as a direct final rule. Previous
actions of this nature have not been
controversial and have not resulted in
adverse comments or objections. Unless
a written adverse or negative comment
or a written notice of intent to submit
an adverse or negative comment is
received within the comment period,
the regulation will become effective on
the date specified above. After the close
of the comment period, the FAA will
publish a document in the Federal
Register indicating that no adverse or
negative comments were received and
confirming the date on which the final
rule will become effective. If the FAA
does receive, within the comment
period, an adverse or negative comment,
or written notice of intent to submit
such a comment, a document
withdrawing the direct final rule will be
published in the Federal Register, and
a notice of proposed rulemaking may be
published with a new comment period.

Comments Invited

Interested parties are invited to
participate in this rulemaking by
submitting such written data, views, or
arguments, as they may desire.
Comments that provide the factual basis
supporting the views and suggestions
presented are particularly helpful in
developing reasoned regulatory
decisions on the proposal. Comments
are specifically invited on the overall
regulatory, aeronautical, economic,
environmental, and energy-related
aspects of the proposal.
Communications should identify both
docket numbers and be submitted in
triplicate to the address listed above.
Commenters wishing the FAA to
acknowledge receipt of their comments
on this notice must submit with those
comments a self-addressed, stamped
postcard on which the following
statement is made: “Comments to
Docket No. FAA-2004-16989/Airspace
Docket No. 04—ACE-7.” The postcard
will be date/time stamped and returned
to the commenter.

Agency Findings

The regulations adopted herein will
not have a substantial direct effect on
the States, on the relationship between
the national government and the States,
or on the distribution of power and
responsibilities among the various
levels of government. Therefore, it is
determined that this final rule does not
have federalism implications under
Executive Order 13132.



Federal Register/Vol.

69, No. 44/Friday, March 5, 2004/Rules and Regulations

10331

The FAA has determined that this
regulation is noncontroversial and
unlikely to result in adverse or negative
comments. For the reasons discussed in
the preamble, I certify that this
regulation (1) is not a ““significant
regulatory action” under Executive
Order 12866; (2) is not a “‘significant
rule” under Department of
Transportation (DOT) Regulatory
Policies and Procedures (44 FR 11034,
February 26, 1979); and (3) if
promulgated, will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

List of Subjects in 14 CFR Part 71

Airspace, Incorporation by reference,
Navigation (air).

Adoption of the Amendment

= Accordingly, the Federal Aviation
Administration amends 14 CFR part 71
as follows:

PART 71—DESIGNATION OF CLASS A,
CLASS B, CLASS C, CLASS D, AND
CLASS E AIRSPACE AREAS;
AIRWAYS; ROUTES; AND REPORTING
POINTS

= 1. The authority citation for part 71
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40103, 40113,
40120; E.O. 10854, 24 FR 9565, 3 CFR 1959—
1963, Comp., p. 389.

§71.1 [Amended]

» 2. The incorporation by reference in 14
CFR 71.1 of Federal Aviation
Administration Order 7400.9L, dated
August 30, 2002, and effective
September 16, 2002, is amended as
follows:

Paragraph 6002 Class E Airspace
Designated as Surface Areas.
* * * * *

ACE KS E2 Hays, KS

Hays Regional Airport, KS

(Lat. 38°50'32" N., long. 99°16'23" W.)
Hays VORTAC

(Lat. 38°50'52" N., long. 99°16'36" W.)

Within a 4.2-mile radius of Hays Regional
Airport and within 1.8 miles each side of the
Hays VORTAC 360° radial extending from
the 4.2-mile radius of the airport to 6 miles
north of the VORTAC and within 1.8 miles
each side of the Hays VORTAC 160° radial
extending from the 4.2-mile radius of the
airport to 6 miles south of the VORTAC.

* * * * *

Paragraph 6005 Class E airspace areas
extending upward from 700 feet or more
above the surface of the earth.

* * * * *

ACE KS E5 Hays, KS

Hays Regional Airport, KS

(Lat. 38°50'32" N., long. 99°16'23" W.)
Hays VORTAC

(Lat. 38°50'52" N., long. 99°16'36" W.)

That airspace extending upward from 700
feet above the surface within a 6.7-mile
radius of Hays Regional Airport and within
2.6 miles each side of the Hays VORTAC
360° radial extending from the 6.7-mile
radius to 7.9 miles north of the airport and
within 2.6 miles each side of the Hays
VORTAC 162° radial extending from the 6.7-
mile radius to 7.9 miles south of the airport.
* * * * *

Issued in Kansas City, MO, on February 13,
2004.

Paul J. Sheridan,

Acting Manager, Air Traffic Division, Central
Region.

[FR Doc. 04-5026 Filed 3—4—04; 8:45 am]
BILLING CODE 4910-13-M

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 71

[Docket FAA 2003-16756; Airspace Docket
03-ACE-94]

Modification of Class E Airspace;
Benton, KS

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Direct final rule; confirmation
of effective date.

SUMMARY: This document confirms the
effective date of the direct final rule
which revises Class E airspace at
Benton, KS.

EFFECTIVE DATE: 0901 UTC, Apl‘ﬂ 15,
2004.

FOR FURTHER INFORMATION CONTACT:
Kathy Randolph, Air Traffic Division,
Airspace Branch, ACE-520C, DOT
Regional Headquarters Building, Federal
Aviation Administration, 901 Locust,
Kansas City, MO 64106; telephone:
(816) 329-2525.

SUPPLEMENTARY INFORMATION: The FAA
published this direct final rule with a
request for comments in the Federal
Register on January 12, 2004 (69 FR
1667). The FAA uses the direct final
rulemaking procedure for a non-
controversial rule where the FAA
believes that there will be no adverse
public comment. This direct final rule
advised the public that no adverse
comments were anticipated, and that
unless a written adverse comment, or a
written notice of intent to submit such
an adverse comment, were received
within the comment period, the
regulation would become effective on

April 15, 2004. No adverse comments
were received, and thus this notice
confirms that this direct final rule will
become effective on that date.

Issued in Kansas City, MO on February 24,
2004.
Paul J. Sheridan,
Acting Manager, Air Traffic Division, Central
Region.
[FR Doc. 04-5036 Filed 3—4—-04; 8:45 am|
BILLING CODE 4910-13-M

DEPARTMENT OF HEALTH AND
HUMAN SERVICES

Food and Drug Administration

21 CFR Part 882

Neurological Devices; Technical
Amendment

AGENCY: Food and Drug Administration,
HHS.

ACTION: Final rule; technical
amendment.

SUMMARY: The Food and Drug
Administration (FDA) is correcting a
neurological device classification
regulation. FDA is changing the name of
the device from “cottonoid paddie” to
“neurosurgical paddie.” FDA is making
this change because interested persons
have advised FDA that the word
“cottonoid” is a registered trademark
and its use has created problems for
competitors of the company that has
registered the trademark. FDA is also
removing the word “cotton” from the
identification because devices of this
type are not always made of cotton.

DATES: This rule is effective March 5,
2004.

FOR FURTHER INFORMATION CONTACT:
Joseph M. Sheehan, Center for Devices
and Radiological Health (HFZ-215),
Food and Drug Administration, 1350
Piccard Dr., Rockville, MD 20850, 301—
827-2974.

SUPPLEMENTARY INFORMATION:

I. Background

In the Federal Register of September
4, 1979 (44 FR 51758), FDA published
a final rule to classify the cottonoid
paddie, a neurological device into class
II (performance standards at that time).
Only recently, several people have
brought to the attention of FDA that the
word, cottonoid, is a registered
trademark, of Johnson & Johnson. These
persons pointed out that the use of this
classification name has created some
problems for competitors of Johnson &
Johnson. FDA is therefore changing the
name of the device from cottonoid
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paddie to neurosurgical paddie. FDA is
also removing the word “cotton” from
the identification of the device because
many of the devices of this type are
made of materials other than cotton.

II. Environmental Impact

The agency has previously
determined under 21 CFR 25.30(i) that
this final rule is of a type that does not
individually or cumulatively have a
significant effect on the human
environment. Therefore, neither an
environmental assessment nor an
environmental impact statement was
required. The changes in these
amendments do not alter this
conclusion.

III. Analysis of Impacts

FDA has examined the impacts of the
final rule under Executive Order 12866
and the Regulatory Flexibility Act (5
U.S.C. 601-612), and the Unfunded
Mandates Reform Act of 1995 (Public
Law 104—4). Executive Order 12866
directs agencies to assess all costs and
benefits of available regulatory
alternatives and, when regulation is
necessary, to select regulatory
approaches that maximize net benefits
(including potential economic,
environmental, public health and safety,
and other advantages; distributive
impacts; and equity). The agency
believes that this final rule is consistent
with the regulatory philosophy and
principles identified in the Executive
order. In addition, the final rule is not
a significant regulatory action as defined
by the Executive order and so is not
subject to review under the Executive
order.

The Regulatory Flexibility Act
requires agencies to analyze regulatory
options that would minimize any
significant impact of a rule on small
entities. Because this rule only changes
the name of the device and does not
change in any way how the device is
regulated, the agency certifies that the
final rule will not have a significant
economic impact on a substantial
number of small entities. Therefore,
under the Regulatory Flexibility Act, no
further analysis is required.

IV. Paperwork Reduction Act of 1995

FDA has determined that this final
rule contains no additional collections
of information. Therefore, clearance by
the Office of Management and Budget
under the Paperwork Reduction Act of
1995 is not required.

V. Federalism

FDA has analyzed this final rule in
accordance with the principles set forth
in Executive Order 13132. FDA has

determined that the rule does not
contain policies that have substantial
direct effects on the States, on the
relationship between the National
Government and the States, or on the
distribution of power and
responsibilities among the various
levels of government. Accordingly, the
agency has concluded that the rule does
not contain policies that have
federalism implications as defined in
the Executive order and, consequently,
a federalism summary impact statement
is not required.

List of Subjects in 21 CFR Part 882

Medical devices.
m Therefore, under the Federal Food,
Drug, and Cosmetic Act and under
authority delegated to the Commissioner
of Food and Drugs, 21 CFR part 882 is
amended as follows:

PART 882—NEUROLOGICAL DEVICES

» 1. The authority citation for 21 CFR

part 882 continues to read as follows:
Authority: 21 U.S.C. 351, 360, 360c, 360e,

360§, 371.

= 2. Section 882.4700 is amended by

revising the section heading and

paragraph (a) to read as follows:

§882.4700 Neurosurgical paddie.
(a) A neurosurgical paddie is a pad
used during surgery to protect nervous

tissue, absorb fluids, or stop bleeding.
* * * * *

Dated: February 25, 2004.
Beverly Chernaik Rothstein,

Acting Deputy Director for Policy and
Regulations, Center for Devices and
Radiological Health.

[FR Doc. 04—4887 Filed 3—4—-04; 8:45 am]
BILLING CODE 4160-01-S

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 69

[Region 2 Docket No. VI-5-265 D, FRL—
7632-5]

An Exemption From Requirements of
the Clean Air Act for the Territory of
United States Virgin Islands

AGENCY: Environmental Protection
Agency.
ACTION: Final rule.

SUMMARY: The Environmental Protection
Agency (EPA) is announcing approval of
a Petition, from the Governor of the
Virgin Islands (US VI), which seeks an
exemption of the Clean Air Act (CAA)
section 165(a) requirement to obtain a

Prevention of Significant Deterioration
(PSD) Permit to Construct prior to
construction of a new gas turbine at the
Virgin Islands Water and Power
Authority (VIWAPA) St. Thomas
facility. This exemption allows for
construction, but not operation, of Unit
23 prior to issuance of a final PSD
permit.

EFFECTIVE DATE: This rule will be
effective March 5, 2004.

ADDRESSES: Copies of the Governor’s
Petition and submittals relied upon in
the approval process are available at the
following addresses for inspection
during normal business hours:

Environmental Protection Agency,
Region 2 Office, Air Programs Branch,
290 Broadway, New York, New York
10007—-1866, Attn: Umesh Dholakia.

Environmental Protection Agency,
Region 2 Office, Caribbean Field
Office, Centro Europa Building, Suite
417, 1492 Ponce de Leon Avenue,
Stop 22, San Juan, Puerto Rico 00907—
4127, Attn: John Aponte.

The U. S. Virgin Islands Department of
Planning and Natural Resources
(VIDPNR), Division of Environmental
Protection, Cyril E. King Airport,
Terminal Building, Second Floor, St.
Thomas, U.S. Virgin Islands 00802,
Attn: Leslie Leonard.

FOR FURTHER INFORMATION CONTACT:
Umesh Dholakia, Environmental
Engineer, Air Programs Branch, Division
of Environmental Protection and
Planning, Environmental Protection
Agency, Region 2 Office, 290 Broadway,
25th Floor, New York, New York
10007-1866, (212) 637—4023 or at
Dholakia.Umesh@epa.gov.

SUPPLEMENTARY INFORMATION: The
following table of contents describes the
format for the Supplementary
Information section:

I. What Action Is EPA Taking Today?

II. What Comments Did EPA Receive in
Response to Its Proposal?

III. What Is EPA’s Conclusion?

IV. Statutory and Executive Order Review

I. What Action Is EPA Taking Today?

EPA is approving a Petition from the
U.S. VI Governor seeking an exemption
of the CAA requirement to obtain a PSD
Permit to construct prior to commencing
construction of a new gas turbine at the
VIWAPA St. Thomas facility.

Pursuant to section 325(a) of the CAA,
on July 21, 2003, the Governor of the
U.S. VI filed a Petition with the
Administrator seeking an exemption
from the CAA section 165(a) PSD
requirement to obtain a PSD permit to
construct prior to commencing
construction. The Governor requested
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the exemption on behalf of VIWAPA so
that it can proceed, as quickly as
possible, to construct Unit 23, a 36
megawatt (MW) gas turbine at its St.
Thomas facility.

This exemption will allow for
construction, not operation, prior to
issuance of a final PSD permit, of Unit
23 at the VIWAPA St. Thomas facility.

II. What Comments Did EPA Receive in
Response to Its Proposal?

A. Background Information

On December 31, 2003, EPA
announced, in proposed and direct final
rules published in the Federal Register
(68 FR 75786 and 68 FR 75782,
respectively), approval of a Petition
from the U.S. VI Governor seeking an
exemption of the CAA requirement to
obtain a PSD Permit to construct prior
to commencing construction of a new
gas turbine at the VIWAPA St. Thomas
facility. EPA had indicated in its
December 31, 2003 direct final rule that
if EPA received adverse comments, it
would withdraw the direct final rule.
Consequently, EPA informed the public,
in a withdrawal notice published in the
Federal Register (69 FR 9216) on
February 27, 2004, that EPA received an
adverse comment and that the direct
final rule did not take effect. EPA did
not receive any other comments. EPA is
addressing the adverse comment in
today’s final rule based upon the
proposed action published on December
31, 2003. For detailed information on
this action, the reader is referred to the
direct final rule referenced above.

B. A Comment Received and EPA’s
Response

EPA received one adverse comment
on its December 31, 2003 direct final
rule to approve a Petition from the U.S.
VI Governor seeking an exemption of
the CAA requirement to obtain a PSD
Permit to construct prior to commencing
construction of a new gas turbine at the
VIWAPA St. Thomas facility from a
concerned citizen. That comment and
EPA’s response follows.

Comments: A concerned citizen
commented that he objected to any
exemption from providing clean air, and
that EPA should mandate the highest
standards for the clean air where people
live and travel.

Response: In order to address this
concern, EPA hereby clarifies the nature
of this exemption under section 325(a)
of the CAA. The CAA section 165(a) of
the CAA requires that an owner/
operator obtain a PSD permit to
construct prior to commencing
construction. The petitioner in this case
is seeking an exemption commencing

construction of a new gas turbine. The
petitioner is not seeking any exemption
from obtaining a PSD permit and
meeting all emission control and air
quality related obligations under the
CAA prior to beginning operation of this
new turbine. The CAA, under section
325(a), specifically allows for
exemptions from requirements of the
CAA for sources in the Virgin Islands
where it can be demonstrated that either
financial or geographic conditions
warrant such an exemption and no air
quality violations would result from
such an exemption.

EPA reviewed the petitioner’s request
and determined that granting this
exemption will not result in any adverse
impact on the air quality of the islands.
The Virgin Islands will continue to meet
the National Ambient Air Quality
Standards. This action does not allow
the petitioner to begin operation of the
new turbine until a final PSD permit
that meets all the CAA requirements is
issued.

Thus, this exemption will not affect
any emission or any air quality
requirements. This new turbine will be
held to the same emission limitations as
a similar source built in another area
which is attaining the NAAQS.

III. What Is EPA’s Conclusion

The VIWAPA St. Thomas facility is
unable to interconnect with a larger
power supply grid. Furthermore, the
distance between St. Thomas and St.
Croix prohibits the interconnection
between the two VIWAPA plants. Thus,
St. Thomas is serviced by a single power
plant that is experiencing frequent
power outages. Based on these factors,
EPA has determined that the petition
presents unique geographic
circumstances that justify the waiver.

The EPA is approving the Petition for
an exemption of the CAA section 165(a)
requirement to obtain a PSD permit to
construct prior to commencing
construction of a new gas turbine, Unit
23, at the VIWAPA St. Thomas facility.
This exemption will allow for the
construction, but not the operation, of
Unit 23 prior to issuance of a final PSD
permit.

EPA is relying on the Governor’s
assertion that the construction and
ultimate operation of Unit 23 should
provide a reliable baseload which will
give VIWAPA flexibility to meet
electrical demand and that the
additional capacity provided by this
unit would be sufficient to allow for
both planned and unplanned outages of
generating units at the VIWAPA St.
Thomas facility. EPA believes that by
accelerating the time period by which
this unit can be constructed, this

rulemaking may increase VIWAPA’s
potential to provide more reliable power
in St. Thomas.

EPA has determined that today’s rule
falls under the “good cause’”” exemption
at section 553(d)(3) of the
Administrative Procedures Act (APA)
which allows an agency to make a rule
effective immediately, upon finding
“good cause,” thereby avoiding the 30-
day delayed effective date otherwise
provided for in the APA. EPA has
concluded that to delay the
effectiveness of this rule for 30 days
might adversely affect resolving a
pending power crisis impacted by
severe geographic constraints and that
the entities that will be directly affected
by this exemption have had ample
notice of EPA’s action. Therefore, EPA
is making this rule effective
immediately. This rule will be effective
March 5, 2004.

IV. Statutory and Executive Order
Review

A. Executive Order 12866, Regulatory
Planning and Review

The Office of Management and Budget
(OMB) has exempted this regulatory
action from Executive Order 12866,
entitled ‘“Regulatory Planning and
Review.”

B. Paperwork Reduction Act

Under the Paperwork Reduction Act,
44 U.S.C. 3501 et seq., OMB must
approve all “collections of information”
by EPA. The Act defines “collection of
information” as a requirement for
“answers to * * * identical reporting or
recordkeeping requirements imposed on
ten or more persons * * *” 44 U.S.C.
3502(3)(A). Because the exemption only
applies to one company, the Paperwork
Reduction Act does not apply.

C. Regulatory Flexibility Analysis

EPA has determined that it is not
necessary to prepare a regulatory
flexibility analysis in connection with
this final rule. For purposes of assessing
the impacts of today’s rule on small
entities, small entity is defined as: (1) A
small business that is primarily engaged
in the generation and distribution of
electricity as defined by NAIC code
221112 with production less than four
million megawatt hours (based on Small
Business Administration size
standards); (2) a small governmental
jurisdiction that is a government of a
city, county, town, school district or
special district with a population of less
than 50,000; and (3) a small
organization that is any not-for-profit
enterprise which is independently
owned and operated and is not
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dominant in its field. After considering
the economic impacts of today’s final
rule on small entities, EPA has
concluded that this action will not have
a significant economic impact on a
substantial number of small entities.
This final rule will not impose any
requirements on small entities. The
exemption applies to only one source
and does not create any new
requirements.

D. Unfunded Mandates Reform Act

Under sections 202 of the Unfunded
Mandates Reform Act of 1995
(“Unfunded Mandates Act”’), signed
into law on March 22, 1995, EPA must
prepare a budgetary impact statement to
accompany any proposed or final rule
that includes a Federal mandate that
may result in estimated costs to State,
local, or tribal governments in the
aggregate; or to the private sector, of
$100 million or more. Under section
205, EPA must select the most cost-
effective and least burdensome
alternative that achieves the objectives
of the rule and is consistent with
statutory requirements. Section 203
requires EPA to establish a plan for
informing and advising any small
governments that may be significantly
or uniquely impacted by the rule.

EPA has determined that the approval
action does not include a Federal
mandate that may result in estimated
costs of $100 million or more to either
State, local, or tribal governments in the
aggregate, or to the private sector. This
Federal action proposes to approve an
exemption under Federal law, and
imposes no new requirements.
Accordingly, no additional costs to
State, local, or tribal governments, or to
the private sector, result from this
action.

E. Executive Order 13132, Federalism

Federalism (64 FR 43255, August 10,
1999) revokes and replaces Executive
Orders 12612 (Federalism) and 12875
(Enhancing the Intergovernmental
Partnership). Executive Order 13132
requires EPA to develop an accountable
process to ensure “‘meaningful and
timely input by State and local officials
in the development of regulatory
policies that have federalism
implications.” “Policies that have
federalism implications” is defined in
the Executive Order to include
regulations that have “substantial direct
effects on the States, on the relationship
between the national government and
the States, or on the distribution of
power and responsibilities among the
various levels of government.” Under
Executive Order 13132, EPA may not
issue a regulation that has federalism

implications, that imposes substantial
direct compliance costs, and that is not
required by statute, unless the Federal
government provides the funds
necessary to pay the direct compliance
costs incurred by State and local
governments, or EPA consults with
State and local officials early in the
process of developing the proposed
regulation. EPA also may not issue a
regulation that has federalism
implications and that preempts State
law unless the Agency consults with
State and local officials early in the
process of developing the proposed
regulation.

This rule will not have substantial
direct effects on the States, on the
relationship between the national
government and the States, or on the
distribution of power and
responsibilities among the various
levels of government, as specified in
Executive Order 13132, because it
merely approves an exemption from a
federal standard, and does not alter the
relationship or the distribution of power
and responsibilities established in the
Clean Air Act. Thus, the requirements of
section 6 of the Executive Order do not
apply to this rule.

F. Executive Order 13175, Coordination
With Indian Tribal Governments

Executive Order 13175, entitled
“Consultation and Coordination with
Indian Tribal Governments” (65 FR
67249, November 9, 2000), requires EPA
to develop an accountable process to
ensure ‘“‘meaningful and timely input by
tribal officials in the development of
regulatory policies that have tribal
implications.” This proposed rule does
not have tribal implications, as specified
in Executive Order 13175.

Today’s rule does not significantly or
uniquely affect the communities of
Indian tribal governments. This action
does not involve or impose any
requirements that affect Indian Tribes.
Thus, Executive Order 13175 does not
apply to this rule.

G. Executive Order 13045, Protection of
Children From Environmental Health
Risks and Safety Risks

Protection of Children from
Environmental Health Risks and Safety
Risks (62 FR 19885, April 23, 1997),
applies to any rule that: (1) is
determined to be “economically
significant” as defined under Executive
Order 12866, and (2) concerns an
environmental health or safety risk that
EPA has reason to believe may have a
disproportionate effect on children. If
the regulatory action meets both criteria,
the Agency must evaluate the
environmental health or safety effects of

the planned rule on children, and
explain why the planned regulation is
preferable to other potentially effective
and reasonably feasible alternatives
considered by the Agency.

This rule is not subject to Executive
Order 13045 because it does not involve
decisions intended to mitigate
environmental health or safety risks.

H. Executive Order 13211, Actions That
Significantly Affect Energy Supply,
Distribution, or Use

This rule is not subject to Executive
Order 13211, “Actions Concerning
Regulations That Significantly Affect
Energy Supply, Distribution, or Use” (66
FR 28355, May 22, 2001) because it is
not a significant regulatory action under
Executive Order 12866.

I. National Technology Transfer and
Advancement Act

Section 12 of the National Technology
Transfer and Advancement Act
(NTTAA) of 1995 requires Federal
agencies to evaluate existing technical
standards when developing a new
regulation. To comply with NTTAA,
EPA must consider and use ‘““voluntary
consensus standards” (VCS) if available
and applicable when developing
programs and policies unless doing so
would be inconsistent with applicable
law or otherwise impractical. The EPA
believes that VCS are inapplicable to
this action. Today’s action does not
require the public to perform activities
conducive to the use of VCS.

J. Congressional Review Act

The Congressional Review Act, 5
U.S.C. section 801 et seq., as added by
the Small Business Regulatory
Enforcement Fairness Act of 1996,
generally provides that before a rule
may take effect, the agency
promulgating the rule must submit a
rule report, which includes a copy of
the rule, to each House of the Congress
and to the Comptroller General of the
United States. Section 804 exempts from
section 801 the following types of rules:
(1) Rules of particular applicability; (2)
Rules relating to agency management or
personnel; and (3) rules of agency
organization, procedure, or practice that
do not substantially affect the rights or
obligations of non-agency parties. 5
U.S.C. section 804(3). EPA is not
required to submit a rule report
regarding this action under section 801
because this is a rule of particular
applicability in that it exempts only one
source from obtaining a PSD permit to
construct.
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K. Other

Under section 307(b)(1) of the Clean
Air Act, petitions for judicial review of
this action must be filed in the United
States Court of Appeals for the
appropriate circuit by May 4, 2004.
Filing a petition for reconsideration by
the Administrator of this final rule does
not affect the finality of this rule for the
purposes of judicial review nor does it
extend the time within which a petition
for judicial review may be filed, and
shall not postpone the effectiveness of
such rule or action. This action may not
be challenged later in proceedings to
enforce its requirements. (See section
307(b)(2).)

List of Subjects in 40 CFR Part 69

Environmental protection, Air
pollution control.

Dated: February 27, 2004.
Michael O. Leavitt,
Administrator.

= Part 69 of chapter I, title 40 of the Code
of Federal Regulations is amended to
read as follows:

PART 69—[AMENDED]

= 1. The authority citation for part 69
continues to read as follows:

Authority: 42 U.S.C. 7545(c), (g), and (i),
and 7625-1.

= 2. Section 69.41 is amended by adding
paragraph (h) to read as follows:

§69.41 New exemptions.
* * * * *

(h) Pursuant to section 325(a) of the
Clean Air Act (CAA) and a petition
submitted by the Governor of United
States Virgin Islands on July 21, 2003,
(“2003 Petition”), the Administrator of
EPA conditionally exempts Virgin
Islands Water and Power Authority
(“VIWAPA”) from certain CAA
requirements.

(1) A waiver of the requirement to
obtain a PSD permit prior to
construction is granted for the electric
generating unit identified in the 2003
Petition as Unit 23, St. Krum Bay plant
in St. Thomas with the following
condition:

(i) Unit 23 shall not operate until a
final PSD permit is received by
VIWAPA for this unit;

(ii) Unit 23 shall not operate until it
complies with all requirements of its
PSD permit, including, if necessary,
retrofitting with BACT;

(iii) If Unit 23 operates either prior to
the issuance of a final PSD permit or
without BACT equipment, Unit 23 shall
be deemed in violation of this waiver
and the CAA beginning on the date of

commencement of construction of the
unit.

(2) [Reserved]
[FR Doc. 04—4987 Filed 3—4—-04; 8:45 am]
BILLING CODE 6560-50-P

DEPARTMENT OF THE INTERIOR
Fish and Wildlife Service

50 CFR Part 17
RIN 1018-Al28

Endangered and Threatened Wildlife
and Plants; Listing the San Miguel
Island Fox, Santa Rosa Island Fox,
Santa Cruz Island Fox, and Santa
Catalina Island Fox as Endangered

AGENCY: Fish and Wildlife Service,
Interior.

ACTION: Final rule.

SUMMARY: We, the U.S. Fish and
Wildlife Service (Service), determine
endangered status pursuant to the
Endangered Species Act (Act) of 1973,
as amended (16 U.S.C. 1531 et seq.), for
four subspecies of island fox (Urocyon
littoralis): San Miguel Island fox (U. 1.
littoralis), Santa Rosa Island fox (U. 1.
santarosae), Santa Cruz Island fox (U. 1.
santacruzae), and Santa Catalina Island
fox (U. . catalinae). This final rule
extends the Federal protection and
recovery provisions of the Act to these
subspecies.

DATES: This final rule is effective April
5, 2004.

ADDRESSES: The complete file for this
rule is available for inspection, by
appointment, during normal business
hours at the U.S. Fish and Wildlife
Service, Ventura Fish and Wildlife
Office, 2493 Portola Road, Suite B,
Ventura, CA 93003.

FOR FURTHER INFORMATION CONTACT:
Field Supervisor, U.S. Fish and Wildlife
Service, Ventura Fish and Wildlife
Office, at the address above (telephone
805/644—1766; facsimile 805/644—3958).
SUPPLEMENTARY INFORMATION:

Background

The island fox was first described as
Vulpes littoralis by Baird in 1857 from
the type locality of San Miguel Island,
Santa Barbara County, California.
Merriam (1888, in Hall and Kelson
1959) reclassified the island fox into the
genus Urocyon and later described
island foxes from Santa Catalina, San
Clemente, and Santa Cruz Islands as
three separate taxa (U. catalinae, U.
clementae, and U. littoralis santacruzae)
(Merriam 1903). Grinnell et al. (1937)
revised Merriam’s classification, placing

foxes from all islands under the species
U. littoralis and assigning each island
population a subspecific designation (U.
1. catalinae on Santa Catalina Island, U.
1. clementae on San Clemente Island, U.
I. dickeyi on San Nicolas Island, U. L
littoralis on San Miguel Island, U. I.
santacruzae on Santa Cruz Island, and
U. I. santarosae on Santa Rosa Island).
Recent morphological and genetic
studies support the division of the U.
littoralis complex into six subspecies
that are each limited in range to a single
island (Gilbert et al. 1990; Wayne et al.
1991; Collins 1991a, 1993; Goldstein et
al. 1999). Each subspecies is
reproductively isolated from the others
by a minimum of 5 kilometers (3 miles)
of ocean waters. The island fox is
closely related to the mainland gray fox,
U. cinereoargenteus, but is smaller in
size and darker in coloration (Moore
and Collins 1995).

The island fox is a very small canid,
weighing approximately 3 to 6 pounds
(1.4 to 2.7 kilograms) and standing
approximately 1 foot (0.3 meter) tall.
The tail is conspicuously short. Dorsal
coloration is grayish-white and black.
The base of the ears and sides of the
neck and limbs are cinnamon-rufous in
color, and the underbelly is a dull
white. Island foxes display sexual size
dimorphism (males being larger and
heavier than females) (Moore and
Collins 1995).

Island foxes inhabit the six largest
islands (San Miguel, Santa Rosa, Santa
Cruz, San Nicolas, Santa Catalina, and
San Clemente Islands) off the coast of
southern California. Genetic evidence
suggests that all island foxes are
descended from one colonization event
(Gilbert et al. 1990), possibly from
chance overwater dispersal during
which foxes rafted on floating debris
(Moore and Collins 1995). Fossil
evidence indicates that island foxes
inhabited the northern Channel Islands
(San Miguel, Santa Rosa, and Santa
Cruz) between 10,000 to 16,000 years
ago (Orr 1968). However, island foxes
are thought to have existed on the
northern Channel Islands even before
that time, during a period when Santa
Cruz, Santa Rosa, and San Miguel were
one land mass referred to as
“Santarosae,” last known to have been
united 18,000 years ago (Johnson 1978,
1983). The island fox was thoug